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to whom it belongs. We fhall, therefore, continue the in- 1793,
jundtion ’till the next Term ;5 when, however, if Georgia has "V~
‘not inftituted her altion at common law, it will be diffolved.*

CarsgorLM, Exr. verfis GEORGIAL

HIS altion was inftituted in Zuguff Term, t792. On

the 1xth of Fuly, 1792, the Marfhall forthe diftriét of
Georgia made the following return : ¢« Executed as within com-
manded, thatis to fay, ferved a copy thereof on his excellen-
ey Ldward Telfair, Liq: Covernor of the State of Georgia,
and one other copy on Thomas P. Carnes, Efg. the Attorney
General of faid Statc.”

¢ RoerT Fomsyrm, Marfball.?

Upon which Mr. Randolph, the Attorney General of the
Uhited States, as counfel for the plaintiff; made the following
motion on the 11th of Augnff, 1792. ¢ That unlefs the State
of Georgia, fhall, after reafonable previous notice of this mo-
tion, caufe anappearance tobe entered, in behalf of the faid -
State, on the fourth day of the next Term, or fhall then thew ~
caufe to the contrary, judgment fhall be entered againft the faid .
State, and a writ of enquiry of damages fhall be awarded:””
But to avoid cvery appearance of precipitancy, and to give the
State time to deliberate on the meafures fhe ought to adopty on
motion of Mr. Randslph, it wasordered by the Court, .that the
confideration of this motion fhould be poftponed to the prefent
Term. And now JInzerfoll, and Dallas, prefented to the Court.
a written remonftrance and proteflation on. behalf of the State,, -
againft the exercife of jurifdiction in- the caufe; but, in con-
lequence of pofitive inftructions, they declined taking any part’
in arguing the queftion. The Attorney General,, therefore,
proceeded as follows..

Randolph, for the plaintiff. I did not want the remonftrance
of Georgia, to fatisfy me, that the motion, which I have made
isnnpopular. Before that remonftrance was rcad, I had learnt
from the a&ls of another State,, whofe will muft be always dear
to me, that fhe too condemned it. On ordinary eccafions,
thefe dignified opinions might influence me greatly 3 but on -

Ggg 2 this 3

* An amicatle action was accordingly entered and tried at the bac
of the Sugreme Court, in February Term 1794, (‘see 3 Vol. pe 1.}
when a verdjct was given for the Defendant (Brailsford) and the Ip~
junctier was, of courfe, diffolved.
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1793. this, which brings into queftion a conftitutional right, fupport-
> ed by my own conviétion, to furrender it would in me he offiw
cial perfidy.

It has been expreffed, as the pleafure'of the Court, that the
motion fhould be difcuffed, under the four following forms :

1. Can the State of Georgia, being one of the. United
Sta:es of America, be made 2 party-defendant in any cafe, in
the Supreme Court of the United States, at the fuit of 2 private
citizen, even although he himfelf is, and his teftator was, a
a citizen of the State of “South-Carolina 2

2d. If theState of Georgia can be made 2 party defendant
in certain cafes, does an a&ion of affumpfit lie againft her ?

3d. s thefervice of the fummons upen the Governor and
Attorney General of the State of Georgia, a competent fer-
vice ?

4th. By what procefs ought the appearance of the State of
Gergia to be enforced ?

12, 'the Conflitution and Judicial Law are the fources
from which the jurifdicticn of .the Supreme Court is derived.
Theeffeltive paflagesin the Conftitution are in the f2cond fec~
tion of the third article. ¢« The judicial power fhall extend
to controverfies between a State and citizens of another
State” ¢ Incafes, in which 2 State fhall be a party, the Su-
pieme Court thall have original jurifdiGion.”  The judicial
ak thus organizes the jurifdiction, “delineated by the Conftitu-
tion. ¢ TheSupreme Court fhall have exclufive jurifdiGion
of all controverfies of acivil nature, wherea State is a party,
except between a State ‘and its citizens 3 and except, alfo, be-
tween a State and citizens of othex States and aliens, in which
latter cafe, it fhall have original, but not exclufive jurifdic.
tion.” -

Upon this bafis we contend,

14 ‘That the Conftitution vefts a jurifdiction in the Supreme

Court over a State, as a defendant, at the fuit of a private ci-
-tizen of another State.

2d. That the judicial a& recognizes that jurifdiGtion:

1% The Conflitution vefts a jurifdition in thé Supreme
Court over a State, as a defendant, at the fuit of a private citi-
zen of another State. Confult the letter of the Conflitution,
or rather the influential words of the claufe in queftion. The
judicial power is extended to controverfies between a State and
citizens of another State, I pafsover the word, ¢ between,”
as in no reipect indicating who is to be Plaintiff or who Defen-
dant. Inthe [ucceeding paragraph, we read a comment on
thefe words, when |t is faid, that in cafes, in which a State
thall be  party, the Supreme Court thall have original jurifdic-
tion. Is nota defendant a party as well as a plaintiff?  If au-

thority
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thority be neceffary for fo notorious a definition, recur to 1 _'1793.
Harr. Chan. Praf. p. 35. where it is obferved, that ¢ in Lomu
this Court,” that is, in the High Court of Chancery.of En-
gland, <« f{uits arc generally commenced, profecuted, and de-
Jended by parties, in theirown names only.” I might appeal
too ro a workof greater folemnity, and of greater obligation ;
the articles of confederation. In deferibing the mode, by which
differences between two or more States ilall be adjufted, they
fpeak of a day to beaffigned for the appearance of the,gartier ;
of each party alternately ftriking the names of the perfons pro-
pofed as Judges 5 of cither party negleing toattend 3 of ftrik-
ing names in behalf of a party abfent; of any of the pawrTies
refufing to fubmit to the authority of the Court; and of lodg-
ing the fentence among the a&ls of Congrefs for the fecurity of
the parties concerned.  Human genius might be challenged to
reftrict thefe words to a plaintiff ftate alone. It is indeed true,
that according to the order in which the controverfies of a State
are mentioned, the State is the firfl ; and ffom thence it may
be argued, that they muft be thofe in which a State s firft nam-
ed, or plaintiffi. Nobody denics, that the citizens of a State
may fue Foreign fubjects, or Foreign fubjeéts the citizens of 2
State. And yet, the expreflion of the Conftitution is, ¢« be-
tween a State or the citizens thereof, and Foreign States, citi-
zensor fubje@ts.” The order in this inftance, works no diffe-
rence. In common language too, it would not violate the fub-
ftantial idea, if a controverfy, faid to be between A. B. and
C. D. fhould appear to be between C. D. and A. B. Nay
the opportunity fairly occurs in two pages of the judicial article,
s0 confine fuits to States, as plaintiffs; but they are both ne-
gle€ted, notwithftanding the confcioufnefs which the convention
muft have poflefled, that the words, unqualified, ftrongly frad-
ed at leaft to fubject States as defendants.

‘With the advantage of the /tfer on our fide, let us now advert
to the fpirit of the Conflitution, or rather its genuine and necef-
Jary interpretation. 1am aware of the danger of going into a
wide hiftory of the Conftitution, as a guide of conftru&ion;
and of the ftill greater danger of laying any important ftrefs up-
on the preamble as explanatory of its powers. I refort, there-
fore, tothe dodyof it; whichfhews that there may be various
altions of States which are to be annulled. 1If, for example,
a State fhall fufpend the priviledge of a writ of Aabeas corpus,
unlefs when in cafes of rebellion or invafion the public fafety
may require it sthould pafs a bill of attainder or ex poff_facto law
thould enterinto any treaty, alliance, or confederation; fhould
grant letters of miarque and reprifal 5 fhould coin money ;
thould emit bills of credit; fhould make any thing but. gold
and filver coin a tender in payment of debts , fhould pafs a

law
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1793. law impairing the obligation of contra&s 3 thould, withous
the confent of Congrefs, lay impofts or duties on imports or ex-
ports, with certain exceptions; thould, without the confent of
Congrefs, lay any duty on tonnage, or keep troops or thips of
war in time of peace 5 thefe are exprefsly prohibited by the
Conftitution ; and thusis announced to the world the probabi-
Lity, but certainly the apprehenfion, that States may injure in-
dividuals in their property, their liberty, and their lives; may
opprels fifter States 3 and maya& in derogation of the general,
fovereignty.

Arc States then to enjoy the high priviledge of adting
thus cminently wrong, without controul ; or does aremedy
exift ? The love of morality would lead us to with that fome
check fhould be found ; if the evil, which flows from it, be
not too great for the good contemplated. The common law has.
eftablithed a principle, that no prohibitory a& fhall be without
its vindicatory quality ;5 or, in other words, that the infra&ion
of a prohibitory law,. although an exprefs penalty be omitted,
is ftill punifhable. Government itfelf would be ufelefs, if a
pleafure to obey or tranfgrefs with impunity fhould be fubfti-
‘tuted in the place of a fanction to its laws. This was a juft
caufe of complaint againt the deceafed confederation. In'our
folicitude for a remedy, we meet with no difficulty, where the
conduct of a State can be ahimadverted on through the medi-
um of an individual. For inftance, withont {uing a State, a
perfon arrefted may be liberated by Zabeas corpus ; a perfon at-
tainted and a convi&t under an ex poft fao law, may be faved 3
thofe, who offend againft improper treaties, may be protefted,
or who execute them, may be punithed ; the aors under Iet-
ters of marque and reprifal may be muléted; coinage, bills of
credit, unwarranted tenders, and the impairing of contra&s
betiveen individuals, may be annihifated. But this redrefs goes
only half way ; as fome of the preceeding unconftitutional ac-
tions muft pafs without cenfure, unlefs States can be made de-

- fendants. What is to be done, if in confequence of a bill of
attainder, oranex poff fask law, the eftate of a citizen fhall be
confifcated, and depofited in the treafury of a State? What,
if a State fhould adulterate or coin money below the.Congrefli-
onal ftandard, emit bills of credit, or ena& unconfiitutional
tenders, for the purpofe of extinguithing its own debts 7 What
Xf -a State fhould impair her own contra@s ? Thefe evils, and
others which might be enumerated like them, cannot be cor-
reted without afuit againft the State. It is not denied, that
one State may be fued by another; andthe reafon would feem
to be the fame, why an individual, who is aggrieved, fhould
fue the State aggrieving.. A diftin@ion between the cafes is
fupportable only on a fuppofed comparative inferiority of the

Plamtift,
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Plintiff. But, the framers of the Conftitution could never
have thought thus. They muft have viewed human rights in
their effence, not in their mere form. They had heard, feen—
I will fay felt ; thet Legiflators were not fo far fublimed above
other men, as to foar beyond the region of paffion. Unfledg-
ed as .America was in the vices of old Governments, fhe had
fome incident to her own new fituation : individuals had been
vi€tims to the oppreffion of States.

Thefe do@trines are moreover juftified : 1/ By the relation
in which the States ftand to the Federal Government: and,
2d. By the law of nations, on the fubject of fuing fovereigns 3
and, 3d4. They are not weakened by any fuppofed embarrafi-
ment attending the mode of exccuting a decree againft aState.

1. 1 acknowledge, and fhall always contend, that the
States are fovercignties. But with the free will, arifing from

ablolute independence, they might combine in Government for -

their own happinefs. Hence {prang the confederation ; under
which indeed the States retained their exemption from the fo
renfic jurifdiction of each other, and, except under a peculia
modification, of the Uwited States themielves. Nor could this
be otherwife ; fince fuch 2 jurifdi€tion wasno where (accord-
ing to the language of that inftrument) exprefsly delegated., "This
Government of fupplication cried aloud for its own reform 3
and the public mind of Awerica decided, thatit muft perith of
itfelf, and that the Union would be thrown into jeopardy, un-
lefs the energy of the general fyftem fhould be increated. Then
it was the prefent Conftitution produced a new order of things.
It derives its origin immediately from the people ; and the peo-
ple individually are, under certain limitations, fubject to the
legiflative, executive, and judicial authorities thereby eftablifh-
ed. The States are in fact affemblages of. thefe individuals
who are liable to procefs. The limitations, which the Fede-
deral Government is admitted to impofe upon their powers, are
diminutions of fovereignty, at leaft equal to the making of
them defendants, It is not pretended, however, to deduce
from thefe arguments alone, the amenability of States to judi-
cial cognizance ; but the refultis, that there 1s nothing in the
nature of fovereignties, combined as thofe of America are, to
prevent the words of the Conftitution, if they naturally mean,
what I haveafferted, from receiving an eafy and ufual confiruc-
tion. DBut purfue theideaa ftep farther§ and trace one, out
of a multitude of examples, in which the General Govern-
ment may be convulfed to its center without this judicial power.
If a State thall injure an individual of another State, the lat-
ter muft prote@ him by a remonfirance. “Whatif this bein-
elfe€tual 2 To ftop there would cancel his allegiance 3 one
Siare cannot fue another for fuch a caufe.; agquiefcence is not

te
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1793 be believed. The creft of war is next raifed ; the Federal
head cannor remain unmoved amidft thefe fhocks to the public
harmony. Ought then a nece ity to be created for drawing out
the general force on an occafion fo replete with horror ?  Is not
an adjuftment by a judicial form far preferable 7  Are not
peace and concord among the States two of the great ends of
the Conftitution 2 "To be confiftent, the opponents of my prine
ciples muft fay, that a State may not be'fued by a foreigner,—
What?  Shall the tranquillity of our country be at the mercy
of every State? Or, if it be allowed, thata State may be fu-
ed by aforeigner, why, in the fcale of reafon, may not the,
.meafure be the fame, when the citizen of another State is the
complainant ?  Nor is the hiftory of confederacies wholly de-
ficient in analogy ; although a very ftrick one is fcarcely to be
expetéd. A parade of deep refearch into the Amphyétionic
Council, orthe Achzan league, would be fruitlefs, from the
dearth of hiftorical monuments. With the. beft lights they
would probably be found, not to be pofitively identical with our
union.  So little did they approach to a National Government,
that they might well be deflitute of 2 common judicatory. So
ready were the ancient Governments to merge the injuries to
individuals in a State quarrel, and fo certain was it, that an
judicial decree muft have been enforced by arms, that the mild
form of a legal difcuffion could not but beé viewed with indiffe-
rence, if notcontempt. Andyet it would not be extravagant
to conjeture, that all civil caufes were fuftained before the Am-
phyctionic Council.* What we know of the Achxan confede-
racy, exhibits it as purely national,”r rather confolidated, —
“Fhey had' common Magiftrates taken by rotation, from the
fowns ; and the amenability of the conflituent cities to fome
Supreme Tribunal, is as probable as otherwife. But, in fa&, it
would be a wafte of time, todwell upon thefe obfcurities. To
catch all the "femblances of confederacies, fcattered through
the hiftoric page, would be no lefs abfurd, than to fearch for
Light in regions of darknefs, or a ftable Jjurifprudence in the
midft of barbarity and bloodfhed. Advancing then, into more
modern times, the Helvetic Union prefents itfelf ; one of whofe
charagterittics iv, that thereis no common judicatory. Stanyan,
317. Nor, does it obtain in* Holland. : But it cannot be con-
cluded from hence, that the Swifs or the Dutch, the jealoufy of
whom would not fuffer them to adopt s Nariona! Government,
would deem it an abafement, to fummon a State, connected as
the United States are, before a National Tribunal. But our anxi-
ety for precedentsis relieved by appealing to the Germanic Em-
#re. ‘The jumble of fifty principalities together no more de-

‘ ‘ ferves
* Sce dnacharsisy3 Vol. p. 300. | '
t Sec Gast’s Hist. of Greeee, P, 321, -
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the name of one body, than the incoherent parts of Nebwrhad-
nazzar’s image. The Princes wage war without the confent of
their paramount fovereign ; they even wage war upon cach
other ; nay upon the Emperor himfelf; after which it will add
but little to fay, that they are diftin@ fovereignties. And, yet
both the Imperial Chamber, and the Aulic Council hear and de-
termine the complaints of individuals againft the Princes.®

It will not furely be required to afign a reafon, why the Con-
federation did not convey a fimilar jurifdition ; fince that
fcanty and ftri& paper was of fo different a hue and feature
from the Confiitution, as fcarcely to appear the child of the
fame family.

I hold it, therefore, to be no degradation of fovereignty, in
the States, to fubmit to the Supreme Judiciary of the United
States. At the fame time, by way of anticipating an objection,
Yaffert, that it willnot follow, from thefe premifes, that the
United States themfielves may be fued. For the head of acon-
federacy is not within the reach of the judicial authorities of its
inferior members. It isexempted by its peculiar pre-eminen-
cies. We have indeed known petitions of right, mon/ffrans de
droity and even procefs in the Exchequer. Butthe firft is inthe
ftyle of intreaty ; the fecond, being apparent upon the record,
is fo fara deduion from the royal title 5 the third, as in the
banker’s cafe in the 11th volume of the State trials, is applica-
ble only, where the charge is claimed againit the Revenue ; and
all of them are widely remote from an  involuntary fubjetion,
of the fovereign to the cognizance of his own Courts.

2d. But what if the high independency of diffevered nations
remained uncontrouled-among the Unifed States, fo {ar as to place
the individual States no more within the fphere of the Supreme
Court, than one independent nation is within the jurifdiction
of another? It has beena conteft amongft civilians, whethet
one Prince found within the territory of another, may be fued
for a contract.+ I do not affert the affirmative 3 but it is allow-

" able to obferve, that fucha pofition, once conceded, would il-

luftrate and almott fettle the prefent inquiry. But the fame au-
thor, who repudiates the former idea, is firenuous in the opi-
nion, that where the efefts, or property, of one Prince are
refted in the dominions of another, the proprietor Prince may
be fummoned before a tribunal of that other. Now, al«
though, each State has its {eparate territory, in one fenfe, the
whole is that of the United States, in another. The jurifdiction
of this Court reaches to Georgia, as well as to Philadelpbia. 1f
therefore, the procefs could be commenced in rem, the autho-

Hhh Tity

* See lists of Germanic-Body, pe 157. 3.
]}J'nl':. Cr 3« Co 4o

1793+



428 Cases ruled and adjudged in the

1793. ity of Bynkeifhoek would jultify us; and whether it be coms
N menced in - remy or in perfonam, the principle of amenability is
equally avowed.

3d. Nor will thefe {entiments be weakened by the want of
a {pecial provifion in the Conflitution for an execution ; fince
it is fo provided in no cafe, not even where States are in li-
tigation.  This will be more properly arranged under the fole
lowing head concerning the judicial aét.

IL " 1. The judicial a& recognizes the jurifdi&ion, over
States. Inftead of ufing the firft expreffion in the Conftitution, -

-to wit, ¢ controverfies, berween, &c.” it adopts the fecond,
~ namely, ¢ where a State fhall be'a party.” Thus it makes no
diftinQlion between a State as Plaintiff, or as Defendant ; but
evidently comprehends in the word < party” a State, as Defenw
dant in one ca’e at leaft, where a State is-oppofed to a State.
This, after what has been faid, need not be further prefled.
2+ The mafter-objetion is, that the law has prefcribed no
exccution againft a State ; that nore can be formed with pro-
priety 5 and that, theréfore, a judgment againft a State muit be
abortive. Itis true, that no exprefs execation is given by the
judicial alt or the procefs act. ~ But has it ever been infinuat-
ed,” that a difpute between two States is not within Federal cog-
nizance, becaufe no execution is marked out ? Or, that for a
likereafon, the Court, given by the confederation, could not
proceed ? :

The Supreme Court are ¢ither vefted with authority by the
judicial a&, to form an execution, or poflefs it as incidental to
their jurifdition. By the 14th {eftion of the judicial a&, the
Supreme Court, as oneof the Courts of the Uunited States, has
power to iflue writs of fiire facias, habeas corpus, and all other
awritsy not [pecially provided Jor by the flatute, awhich #1ay be necef-
Jary for the exercife of “their sefpecirve jurifdictions, and agreeable 1o

the principles and ufuges of laww, Executions for one State againft
another, are writs not fpecially provided for by flatute, and are
neceflary -for the exercife of the jurifdition of the Supreme
Courts, ina conteft between States 3 and although, in neither
the common law, nor any ftatute, the form of fachan execu-
tion appears ; yet is it agreeable to the principles and ufages of
law, that there fhould be a mode of carrying into forcea jurif-
diction, which is not denied. If then the Supreme Court may
create a mode of cxecution, when a State is defeated at law by
-a State, why may not the fame means be exerted where an nd;-
ridual is {uccefsful againita State ? Again: The procefs-a&,
which di€tates the modes of execution to the other Courts, is
filent as to the Supreme Court ; it muft, therefore, be either
wholly without executions, or derive them from the foregoing
{e&tion of the judicial act, or adopt them, on' the ground of In-

. cidental
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cidental power. The total negation of execution is obvioufly
inadmiffible ; and the eonftruétion of.the judicial act,. which
has been juft infifted on, would be fufficiently efficacious. But
why may nct executions even fpring from the will of the
Supreme Court, as the writs of jfreri facigs, levari facias, and
diftringas were originally the creation of Courts ?  Such an'in-
cidental authority 1s not of a higher tone than that of Ere and
imprifonment, which belongs to every Court of record, with-
out a particular grant of it. But what {peciesof execution can
be devifed? This, though, a difficult talk, is pot impractica-
ble. And if it were incumbent on -me to anticipate the mea-
fures of the Court, 1 would [uggelt thefe outlines of condutt.
Firft, thatif the judgment be for the fpecific thing,. it may be
" feized : oz, fecondly, if for damages, fuch property may be ta-
ken, as, upon the principles, and under the circumitances cited
from Bynkerfhock, vwould be the gfoundwork of jurifdiction over
a fovereign Prince. However, it is of no confequence, whe-
ther the conjeCturea be accurate or not; asa correct plan can
doubtlefs be difcovered.. '

Still we may be preffed with the final queftion : ¢ What if
the State isrefolved to oppofc the execution #”  ‘This would be
an awful queftion indeed! He, to whofe lot it fhould fall to
{olve it, would be impelled to invoke the god of wifdom, toillu-
minate his decifion. I will not believe that he would recal
the tremendous examples of vengeance, which in palt days have
been infliCted by thofe who claim, againft thofe .who violate,
authority. I will not believe that in the wide and gloomy thea-
tre, over which his eye thould roll, he might perchance catciy
a diftant glimple of the Federal arm uplifted. Scenes like
thefe are too full of horror, not ro agitate, not to rack, the ima-
gination. - But atlaft we muft fettle on this refult 5 there are
many dyties, precifely defined, which the States mufk perform.
Let theremedy which isto be adminifiered, if thele fhould
be dicheycd, be the remedy on the occafion, which we con-
template. Theargument requiresno more to be faid = it fure-
ly does not require us to dwell on fuch painful poflibilities. Ra-

ther, let me hope and pray, that not a fingle ftar in the dwmericai: .

Conttellation will ever {uffer its luftre to be diminifhed by
hoftility againit the fentence of a Court, which itfelf has
adopted.

But, after all, although no.mode of ezecution fhould be in-.

vented, why fhall not the Court proceed to judgment 2 It'is

well known, that the Courts of fome States have heen direted
to render judgment, and there ftop 5 and that dhe Chancery
has often tied up the hands of .the commen law in a like man-
ner.  Perhaps, if a Governmentcould be conftituted without

mingling at all the three orders of power, Courts fheuld, in-
Hhh 2 il
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1703. ftri€k theery, only declare the law of the cafe, and the fub.
o) jeét tpon which the execution is tobe levied ; and fhould leave
their opinitns to be enforced by the Executive. But -that any
State fhould refufe to conform to 2 folemm determination of the
Supreme Court of the Union, is impoflible, until the fhail
abandon her love of peace, fidelity to compaét, and cha-

raéler.

Combine then into one view, the letter and the fpirit of the
Conflitution ; therelation of the feveral States to the union of
the States ; the precedents from other fovereignties; the judi-
cial a&, and procefs at; the power of forming executions 3
the little previous importanceof this power to that of render-
ing of judgment ; the influence under which every State muft
be to maintain the general harmony ; and the inference, will,
1 truft, be in favor of the firft propofition; namely, that a
State may be fued by the citizen of another State.

IL. The next queftion is, whether an adtion of afimpfi?
will ke againft a State ?  Tacknowledge, thatit does not follow
from a State being fuable in fome ations, that fhe is liable in
-every aftion. But that of affumpfit is of all others moft free
fsom cavil. Is not a State capable of making 2 promife? Cer~
tainly ; as a State is a moral perfon, being an affemblage of
‘individuals, who are moral perfons. ¥at. B. 1 f 2. On
this ground, treaties and other compadls, are daily concluded
between nations, On this ground the Unifed States and the
particular States have moved during and fince the war.  On this
ground the Conftitution tranfmitted from the old to the new
Government all the obligations of the former. Without it eve-
ry Government muft ftagnate. But Ifhall enter into this mat-
ter no further, as it is open for difcuflion in almoft every fiage
of the caufe.

III. Taffirm in the third piace, that the fervice of the fum-
mons on the Governor and Attorney-General, is a competent fer«
vice. 'The fervice of procefs is folely for the purpofe of notice
to prepare for defence. The mode, if it be not otherwile pre-
fcribed by law, or long ufage, is in the difcretion of the Court ;-
and here that difcretion muft operate. The defence muft reft
either upon the three branches of Government colledtively, or
cne of them. But, as the judiciary are manifeftly disjoined
from fuch an office, and the legiflative are only to provide funds
to anfwer damages, the peflice of confidering the Executive,

" asthe oftenfible reprelemative of a State, devolves upon it this
fun&ion. In theinftance of Georgia, her Conftitution efta-
blifhes the Governor as the thannel of communication with
the Legiflature ; he is bound by oath to defend her ; and he has
inftituted a fuit; now depending in this Court, in her behalf,
againft Brailsford, and others. It was fupererogation to fege‘

. <



SurreME CourT of the United States. 420

the procefs on the Attorney-General 5 although this has fatisfi-
edeven etiquette itfelf, by notifying the officer, who is the in-
ftrument of defence.

IV. Asto the fteps, proper for compelling an appearance;;
thefe too, not being ditated by law, are in the breaft of the
Court. Ibanith the comparifon of States with corporations ;
and, therefore, fearch for no refemblance in them. Iprefer
the fcheme contained in the motion 3 becaufe it tempers with
moderation the preliminary meafures 3 and poftpones embar-
raflments, at any rate, until the clofe of the bufinefs. It is un-
neceflary to {pend time on this head 5 as the mode is to me
abfolutely indifferent if it be effeCtual, and refpectful.

With this difcuffion, though purely legal, it will be impoffi-
ble to prevent the world from blending political econfiderations.
Some may call this an atempt to confolidate. But before fuch
an imputation fhall be pronounced, let them examine well, if
the fair interpretation of the Conftitution does 1ot vindicate my
opinions. Above all, let me perfonally affure them, that the
proftration of State-rights is no obje&t with me ; but that { re-
main in perfe€t confidence, that with the power, which the
people and the Legiflatures of the States indire@ly hold over
almoft every movement of the National Government, the States

1793.
)

weed not fear an affault from bold ambition, orany approaches |

of covered firatagem. .

The Court held the cafe under advifement, from the sth
to the 18th of February, when they delivered their opinions
Jeriatim. .

IREDELL, Fuftice. This great caufe comes before the Court,
orh motion made by the Attorney-General, that an order be
made by this Courr to the following effect :—¢ That, unlefs
% the State of Georgia fhall, after reafonable notice of this mo-
¢ tion, caufe an appearance to be entered on behalf of the
¢ faid State, on the fourth day of next Term, orfhew caufe to
¢ the contrary, judgment fhall be entered for the Plaintiff, and
“ a.writ of enquiry thall be awarded.” Before fuch an order
be made, it is'proper that this Court fhould be fatisfied it hath

cognizance of the fuit; for, to be fure we ought not to enter g -

conditional judgment (which this would be) in a cafe where we
were tiot fully perfuaded we had authority to do fo.

This is the firft inftance wherein the important queftion in-
volved in this caufe has come regularly before the Court.: Inthe
Mdryland cafe it did not, becaufe the Attorney-General of the
State voluntarily appeared. We could no, therefore, without
the greateft impropriety, have taken up the queftion fuddenly.
That caiz has fince been compromifed.: But, had it proceeded
to trial, and a verdi€ been given for the Plaintiff, it would have

>

been our duty, previous to our. giving judgment, to have well

. confidered
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1793. confidered whether we were warranted in givingit. I had then
L~ great doubts upon my mind, and fhould in fuch a cafe, have.
propofed .a difcuflion of the {ubje€t. Thofe doubts have in<
creafed fince, and, after the fulleft confideration, I have beén
able to beftow on the fubjedt, and the moft relpeiful attention
to the able argument of the Attorney-Gensral, I am now de-
cidedly of opinion thatno’ fuch a&tion as this before the Coure
can legally be maintained. . :

The aélion is an aétionof affumpfit. The-particular queftion
then before the Court, is, will an action of affiumgfit lic againft
a State? This particular queftion (abftralted from the gene~
ral one, viz. Whether, a State can in any inftance be fued ?).
I took the liberty to propofe to the confideration of the Attor-
ncy-General, laft Term. 1did {o, becaufe I have often found a -
great deal of confufion to arife from taking too large aview at
once, and Ihad found myfelf embarraffed on, this very fubje&,
until I confidered the abfiract queftion itfelf. The Attorney-
General has fpoken to it, in leference to my requeft, ashe has
been pleafed to intimate, but he {poke to this pa ticular queftion
flightly, conceiving it to.be involved in the general one; and
after eftablithing, as he thoughe, that point, he feemed to con-
fider the other followed of cousfe. He exprefled; indeed, fome

- doubt how to prove what appeared f.phin. Iffeemed to him
{if I recolle& right) to depend principally on the. folution of this
fimple queftion 5 can a State aflume ?  But the Attorney-Ge-
neral muft know, that in England, certain judicial praceedinga
not inconfiftent with the fovercignty, may rake place againft the
Crown, but that an alion of affumpfiz will not lie. Yet furely
the King can affume -as wellas a State.  So, can the Upited
Szates themfelves, as. wellas any State in.the Union: Yet, the
Attorney-General himfelf bas taken fome pains.to thew, thatno
action whatever is, maintainable againft the Uuited States. 1
thall, therefore, confine myfelf, as much 2s poffible, to the
particular queftion before the Court, though every thing L have
to fay upon it will efiect every kind of fuit, the object of which
is to compel the payment of money by a.State.,

The-queftion, as [ before obfeived, is,—will an action of o+
Sumpfit lie againft a State? If it will, itmuft be in virtue of
the Conftitution cf. the Uunited States, and of fome law of Cone
grefs conformable thereto. The part of the Conftitution con-
cerning the Judicial Power, is as follows, viz: drt. 3. fet. 2
"The Judicial Power fhall extend, (1.} To.all cafes, in. law and
equity, arifing under the Conftitution, the laws of the United
States, aud treaties made, or which fhall be made, under their -
authority. ' (2.) To all cafesafteCing .Ambafladors, or other-
public Minitters, and Confuls; (3.) ‘Lo all cales of Admiralty
znd Maritime Jurifdition ; (a4.) ‘Lo controverfies to.whiczl} t‘hz

nited

r
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United States {hall be 2 party ; (5.7 To controverfies between two 1793.
or more States 3 between a State and citizens of another State ;3 trv~
between citizens of different States; between citizens of
the fame State, claiming lands under grants of different
States ; and, between a State or the citizens thereof, and fo-
reign States, citizens or fubje&s. The Contftitution,.therefore,
provides for the jurifdiCtion wherein a State is a party, in the
following inftances :— 1/ Controverfics between two or more
States. 2d. Controverfies between a State and citizens of aro-
ther State. 14. Controverfies between a State, and foreign
States, citizens, or fubjefts. And it al{o provides, that in alf
cafes in which a State {hall be-a party, the Supreme Coutt thall
have original jurif{diction.

The words of the general judicial a&, conveying the autha.
7ity of the Supreme Court, under the Contftitution, fo far as
they. concern this queftion, are as follow :—S8ef?. 13. ¢ That
the Supreme Court fhall have exclufive jurifdi&tion of all con-
troverfies of a civil nature, where a State is 2 party, except be-
tween a State and its citizens; and except alfo, between a State
and citizens of other States, or aliens, in which latter cafe it
{hall have original, but not exclufive jurifdiftion. And fhall
have, exclufively, all jurifdition of fuits or proceedings againfk
Ambafladors, or other gublic Minifters, or their domeftics, or
domeftic fervants, asadourt of law can have or exercife confif-
tently with the law of nations 3 and original, but not ‘exclufive
jurifdi&ion of all fuits brought by Ambafladors, or other pub-
lic Minifters, or in which a Conful, or Vice-Conful, thall be 2

arty.”

P Tglc Supreme Court hath, therefore, FirsT. Excufive jurifdic-
tion in every controver{y of acivil nature : 1. Between two or
more States. 24. Between a State and a foreign State. 3.
Where a {uit or proceeding is depending againft Ambaffadors,
other public minifters, or their domeftics, or domeflic {fervants.
$ECOND. Original, but not exclufive jurifdiGtion, 1/#. between a
State and citizens of other States, 24, Between a State and fo-
reign citizens or fubje&s. %d. Where a {uit is brought hy Ambaf-
fadors, or other public minilters. 45, Where a.conful or vice- .
conful, isaparty The fuit now before the Court (if main--
tainable at all}) comes within the latter defcription, it being a
{uit againft 2 State by a citizen of another State.

"The Conftitution is particular in exprefling the parties who
may be the objects of the jurifdition in any of thefe cafes, but
in refpect-to the fubje@t-matter upon which fuch jurifdiction
is to be exercifed, ufes the word ¢ controverfies” only. The
a& of Congrefs more particulagly mentions civil contrqverfies, 2
fgualification of the general word in the Conftitution; which I
doaot doubtevery reafonable-man will think well warranted, for
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it cannot be prefumed that” the general word ¢ -controverfies”
was intended to include any proceedings that relate to criminal
cafes, which in all inftances that refpect the fame Government,
only, are uniformly confidered of a local nature, and to be de-
cided by its particular laws. The word ¢ controverfy” indeed,
would not naturally juftify any fuch conftrution, but neverthe-
lefs it was perhaps a proper inftance of caution in Comgrefs to
guard again{t the polfibility of it.

A general queftion of great importance here occurs. “What
controvetly of a civil nature can be maintained againft a State
by an individual ? 'The framers of the Conftitution, I prefume,
muft have meant one of two things : Either 1. In the convey~
arice of that part of the judicial power whichdid not relate to
the execution of the other authorities of the general Govern-
ment (which it muft be admitted are full and.difcretionary,
within'the reftriCtions of the Conftitution itfelf), to refer to an=
tecedent laws for the confiru&tion of the general words they
ufe : Or, 2. Toenable Congrefs in all fuch cafes to pafs all fuch
laws, as they might deem neceflary and proper to carry the pur-
pofes of this Conftitution into full effedl, either aBlolutely at
their difcretion, or at leaft in cafes where prior laws were dea
ficient for fuch purpofes, if any fuch deficieney exifted.

The Attorney-General has indeed fuggefted another con-

- firuétion, a conftruction, I confefs, that I never heard of be-

fore, nor can I now confider it grounded on-any folid founda-
tio, though it appeared to me to be the bafis of the Attorney-
General’s argument. His conftruétion I také to be this :—
¢¢ That the moment a Supreme Courtis formed, it is to exer-
cife all the judicial power vefted in it by the Conftitution, by
its own authority, whether the Legiflature has prefcribed me-
thods of doing fo, or not.” My conception of the Conftitution
is entirely different. I conceive, that all the Courts of the .U-
#nited States mull receive, not merely their organization as to the
number of Judges of which they are to confift ; but all their au~
thority, as to the manner of their proceeding, from the Legifla-
turc only. This appears to me to be one of thofe cafes, with
many others, in which an article of the Conftitution cannot be
effetuated'without the intervention of the Legiflative authority.
There being many fuch, atthe end of the fpecial enumeration
of the powers of Congrefs in-the Conftitution, is this general
one : . To make all laws which fhall be neceffary and proper
for carrying into execution the foregoing Powers, and all other
powers vefted by this Conftitution in the Government of the
United States, or in any department or officer thereof.” None
will deny, that an a&t of Legiflation is neceflayto fay, at leaft
of what number the Judges areto confift; the Przpdent with

the confent of the Semate could not nominate 2 number at their
difcretion.
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difcretion. The Conftitution intended this article o far at leaft
to be the fubjedt of a Legiflative act. Having a right thus to
eftablifh the Court, and it being capable of being eftablithed in
1no other manner, I conceive it neceffarily follows, that they
are alfo to direct the manner of its_ proceedings. Upon this
authority, there is, that I know, but one limit; thatis, ¢ that
they fhall not exceed their authority.” If theydo, I have no
hefitation to fay, that any aé& to that effect would be" utterly
yoid, becaufe it would be inconfiftent with the Contftitutiony
which is a fundamental law paramount to all others, which we
are not only bound to confult, but {worn to obfetrve ; and,
therefore, where there is an intetference, being fuperior in
obligation to the other, ‘we muft ungueftionably -ohey that in
preference. Subjek to this reftriction, the wholé bufinels of
organizing the Courts, and dire&ting the methods of their pro-
ceeding where neceflary, I conceive to be in the difcretion of
Congrefs. If it fhall be found on this occafion, or on any other,
that the remedies now in being are defective, for any purpofé
it is their duty to provide for, they no doubt will provide others.
It is their duty to legijlate fo far as is neceffary to carry the Con-
ftitution into effect. It is ours only to judge. 'We have no rea-
fon, nor any more right” to diftruft their doing their duty, than
they have to diftruft that we all do ours. Thereis no part of
the Conftitution that I know of,” that authorifes this Court to
take up any bufinefs where they left it, and, in order that the
powers given in the Conftitition may be in full adtivity, fupply
their omiffion by making new laws for new cafes 5 or, which [
take to be fame thing, applying o/d principles to new cafes ma-
terially differcnt from thofe to which they were applied before:

With regard to the Attorney-Gerieral's do¢trine of incidents,
that was founded entirely on the fuppofition of the other I have
been confidering. _ The authority contended for i certainly not
one of thofe neceffarily incident to all Courts merely as fuch.

If therefore, this Court is to be (as I confidez it). the organ
of the Conflitution and the law, not of the Cofffitution only, in
refpeét to the manner of ifs proceedingy we muft receive our

direCtions from the Legiflature in this particular, and have'no -

right to conftitute ourfelves an gficina brevium, or take any o-
ther fhort method of doing what the .Conftitution has chofent

{and,in my opinion, with the mof} perfet propfiety) fhould be .

done in another mahper. |

But the act of Congrefs has not been altogether filent upon
this fubje€t: The 1425 /e of the judicial adt, provides in
the following words : ¢ All the beforc mentioned Courts of the
United States, hall have power to iffuc writs of flire facias, la-
beas copus, and all other writs not fpecially’ provided for by fta-

tute; which may be neceflary for the exercife of their refpeclive
Tii jurifdictions.
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juriidi&ions, and agrecable to the priveiples and ufages of lawn”
Ihefe words refer as well to the Supreme Court as to the
other Courts of the United Siates. Whatever writs we iffue,
that are neceflary for the exercife of our jurifdi¢tion, muft be
agreeable to the principles and ufages of law. ~ This is a direCtion,
I apprehend, we cannot fupercede, becaufe it may appear to
us not fufficiently extenfive. If itbe not, we muft wait ill 0w
ther remedies are provided by the fame -authority. From this
it is plain that the Legiflature did not chufe to leave to our
own difcretion the path to juftice, but has prefcribed one of its
own. Indoing {o, 1t has, I think, wifely, referred us to prin-
ciples and ufages of law already well known, and by their pre~
cifion calculated to guard againft that innovating fpirit of Courts
of Juftice, which the Attorney-General in another cafe repro-
bated with fo much warmth, and with whofe fentiments in that
particular, T moft cordially join. The ‘principles of law to

‘which reference is to be had, either upon the general ground I

firft alluded to, or upon the ipecial words I have above cited,
from the judicial at, Iapprehend, can be, either, 1/% Thole

" of the particular laws of the State, againft which the fuit is

brought. Or, 2d. Principles of law common to all the States.
I omit any confideration arifing-from the word « ufages,” tho’
a {till ftronger expreffion. In regard to the principles of the
paiticular laws of th. State of Gaorgis, if they in any mannet.
differed, o as to effect this queflion, from ‘the principles of
law, common to all the States, it might be-material to enquire,
whether, there would be any propiiety or congruity in laying
down arule of decifion which would induce this confequence,
that an adtion would lie in the Supreme Court againft fome
States, whofe laws admitted of a compulfory remedy againit
their own Governments, but not againft others, wherein no
fuch remedy was admitted, or which wounld require, perhaps, if
the principle was received, fifteen different methods of pro-~
ceeding againft States, all ftanding in the {ame political relation
to the general Government, and none having any .pretence to
a dxﬁin%‘tion in its favor, or juftly liable to any diftinion to
its prejudice.. If any fuch difference exifted in the laws of the
difterent States, there would feem to be a propriety, in order
to induce uniformity, (if a Conftitutional power for that pur--

- pofe exifts), that Congrefs fhould preferibe a rule, fitted to this
‘new cale, to whichno equal, uniform, and impartial mode of

proceeding could otherwife be applicd.

But this point, I conceive, it is, unneceflary to determine,
becaufe I believe there is no doubt that neither in the Stafe now
in queftion, nor in any other in the Uhnion, any particular Le-
giflative mode, authorifing a compulfory fuit for the recovery of
money againft a Srate, wasin being cither when the Conﬁij:u-

tion
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on was adopted, or at the time-the judicial aét was pafled. 1793.
Since that time an a& of Affembly for fuch a purpofe has been
pafled in Georgia. But that furely could have noinfluence in the
conftruétion of an aét of the Legiflature of the United States
pafled before.

The only principles of law, then, tifat can be regarded, are
thofe common to all the States. I know of none fuch, which
can affect this cafe, but thofe thatare derived from what ts pro-
perly termed ¢ the common law,” a law which I prefume is
the ground-work of the laws in every State in the Union, and
which ¥ confider, fo far as it is applicable to the peculiar cir-
cumftances of the country, and where no fpecial aét of Legifla-
tion controuls it, to be. in force. in each State, as it exifed in
England, (unaltered by any flatute } at the time of the firf fettie-
ment of the country. ‘The fatutes of England that are in force
in Anerica differ perhaps in all the States 5 and, therefore, itis
probable the common law in each, is in fome refpeéts different.
But i is certain thatin regard to any common law principle which
«an influence the queftion before us no alteration has been made
by any ftatute, which could occafion the leaft material difference,,
or have any partial effe. No other part of the common law
of England, it appears to me, can have any reference to this
fubje&t, but that part of it which prefcribes remedies againft the
crown. Every State.in the Union in every inftance where its
fovereignty has not been delegated to the United States, Econfider
to be as compleatly fovereign, as the United States are in re-
fpe& to the powers furrendered, The United Statés are fove-
reign as to al the powers of Government atually furréndered :
Each State in. the Union is fovereign as to all.the powers referv-
cdn It muft neceffarily be fo, becaufe the United Statos have no
claim to any authority but fuch as #he States have furrendered to
them’s Of courfe the part not furrenderred muft remain as it
did before. The powers of the general-Goyernment, either of
a Legiflative .or Executive nature, or- which particularly
concerns ‘Treaties with Foreign Powers, do for the moft part
@f not-wholly) affet individuals, and not States: They require
no_ aid from any State authority., This is the great leading
diftinction between the old asticles, of confederation, and the
prefent conflitution. ‘TFhe Judicial power is of 2 peculiar kind.
It is indecd commenfurate with the ordinary. Legiflative and
Executive powers of the general government, and the Power
which concerns treaties. But it alfo goes further. Where cer-
tain parties are concerned; although the fubjedt- in-controverfy
does not relate’to any of the fpecial objeéts of authority of the
general Government,, wherein the feparate fovereigntics: of the
States are blended in one eommon-mafs of fupremacy, yet the
general Government hasa Judicial Authority-in-segard to fuclk

i Li 2 fubjects
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fubjels of controverfy, and the Legiflature of the United Srates
may pafs all laws neceffary to give fuch Judicial Authority its
proper efiect.  So-faras States under the Conflitution , can be
made legally liable to this authority, fo facto be fure they are
{ubordinate to the authority of the Unifed States, and their in-
dividual {overeignty is in this refpec* limited. But it is limit-

‘ed no farther than  the neceffary execution of fuch authority re-

quires. ‘The authority exter s only-to the decifion of contro-
verfies in which a Stateis a party, and providing laws neceflary
for that purpofe: That furely ¢an refer only to {uch controver-
fies in which a State can be a part; ; in refpzct to which, if any
queftion arifes, it can be determined, according to the princi-
ples Thave fupported, in no other manner than by a reference
cither to pre-exiffent laws, or laws paffed under the Conftitution
nd in conformity to it,

Whatever be the true confiruCtion of the Conftitution in
this particular 5 whether it is to be conftrued as intending mere-
Iy a transfer of jurifdi@ion from one tribunal te another; or as
authorifing the Legiflature to proyide laws for the decifion of all
poiflible controverfies in which a State may be involved with an
mdividual, without regard to any prior exemption ; yet itis cer-
tain that the Legiflature has in & proceeded upon the former
{uppofition, and not upon the latter. For, befides what ¥ no=
ticed beforc as toan exprefs reference to principles and ufages
of law as the guide of our procceding, it is obfervable that in
inftances like this before the Court, this Court hath a comcar~
rent jhrifdiftion only ; the prefent being one of thofe cafes where
by the judicial ack this Court hath eriginal but not exclufive ju-
riidiction. This Couyrt, therefore, under that at, can cxercife
no authority in fuch inftances, but fuch authority as- from the
{ubject matter of it may be exercifed in fome other Court.—
‘Thereare no Courts with which fuch a concurrence can be fug-
gefted but the Circuit Courts, . or Courts of the different States.
‘With the former it cannot be, for a&mittingthat the Conftitu
tion isnot to have a refiri&tive operation, fo as to confine all
cafts in which a State is a party exclufively to the Supreme Court
(an opinion to which I am ftrongly inclined), yc there are no
words in the definition of the powers of the Circuit Court
which give 3 colour to an opinion, that where a fuit is brought
againft a State by a citizen of another State, the Circuit Courz
could exercife any jurifdiCtion at2ll, ¥f they eculd, however,
fuch ajurifdi&ion, by the very -terms of their authority, could
be only concurrent with the Courts of the feveral States. It
fpllows, therefore, unqueftionably, I think, that looking at the
act of Congrefs, which 1 confider is on this oécafion the limis
©f our authority (whatever further might be conflitutionaly,
€natled) we ¢an exercife no authority in the prefent inftance

) "~ confiftently
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confiftently with the clear intention ofithe a&, but fuch asa
proper State Court would have been at leaft- comepetent to ex-
exrcife at the time the at was pafied. )

If -therefore, no new remedy be provided (as plainly isthe
cafe), and confequently we have no other rule to.govern us but
the principles of the pre-exiftent laws, which muft remain in
force till fuperceded by others, then it is incumbent upon us
to enquire, whether previous to the - adoption of the Conflitu-
tion (which period, or the period of pafling the law, in refpe&
to the object of this enquiry, is pertetly equal) an -altion of
the nature like this before the Court could have been maintained
againt one of the States in the Union upon the principles of the
common law, whichI have fhewn to be alone applicable, If
it could, 'I think it is now maintainable here: If it could not, I
shink, asthe law ftandstat prefent, it is not maintainable ; what-
ever opinion may be entertainedy upon the conftruction of the
Contftitution, as to the power of Congre/s to authorife fuch a
one. Now I prefume it will not be denied, that in every State in.
the Unian, previous to the adoption of the Conflitution, the
only common law principles in regard to fuits that were in any,
manner admiflible in refpect to claims againft the State, were
thofe which in England apply to claims againft the crown; there
being certainly no other principles . of the common law which,
previous to the adoption of this Conftitution could, -in any
manner, or upon any colour, apply to the cafe of a claim againft
a State in its own Courts, where it was {olely and complstely fo-
vereign inrefpelt to fuch cafes at leaft. 'Whether that reme-
dy was {triétly applicable or not, flill Iapprehend there was no
other. 'The only remedy in a cafe like that befare the Court, by
which, by any pofliblity, a fuit can be maintained againft’ the
crown in England, or could be at any period from which the
common law, asin force inAmerica, could be derived, I believe és
that which is called @ Petition of right. It is ftated, indesd, in
Cem. Dig. 1065. That ¢ until the time of Edward I the King
might have been fued in all altions as a common perfon.” And
fome authorities are cited for that pofition, though it is even
there ftated as.a doubt, But the fame authority adds——¢¢ hat
now none can have an ation againft the King, but one thall be
put to fue to him by petition.” This appears to bea quotation
or abftraét from Tkeloalfs Digeft, which 1s alfo on¢ of the au-
thorities quoted in the former cafe, And this book appears
{from thelaw catalogue) to have begen printed fo long ago as the
year 1570. ‘The fame doétrine appears (according to a quota-
tion in Blackfiones Commentaries, 1 Vol. 243) to be flated in

Finck's Law 253, the firft edition of which, it feems, was .

publithedin 1579. Thisalfo more fully appears in the cale of
the Bagkers, and partieularly from the celebrated z}rgumezt of
ord
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1793- Somers, in the time of ®. IIL for, though that caie was ul~
Y™ timately decided againft Lord Semers's opinion, yet the groundt
on which the decifion was given no way invalidates the rea-
foming- of that argument, fo far as it refpeéts the fimple cafe
of a fum of money demandable from the King, and not by hinr
fecured on any particular revenues. The cafe is reported ‘in
Erezmany Vol 1. p. 331. 5 Mod. 29. Skinn. 601. and late-
Iy very elaborately in a {fmall pamphlet pubkthed by Mr. Har-
grave, which contains all the repérts at length, except Skinner’s,
together with theargument at large of Lord Semers ;- befides
{ome additional matter. o '
The fubftance of the cafe was as follows :—King Charles
IE having reccived large fums of money from bankers, on the
credit of the growing produce of the revenue, for the payment
of which, tallies and orders of the Exchequer were given (after-
wards made transferable by ftatute) and the payment of thefe
having been afterward poftponed, the King at length, in order
to relieve the Bankefs, in 1677, granted annuities to them out
of the hereditary Excife, equal to 6 per cent intereft on their fe-
veral debts, but redeemable on payment of the principal. This
intereft was paid ’till 1683, but it then became in arrear, and:
continyed fo at the Revolution ; and the fuits which were come.
menced to enforce the payment of thefe arrears, were the {ub-
je&k of this cafe. The Bankers prefented a petition to the'Ba~
vons of the Exchequer, .for the payment of the arrears of the
annuities granted ; to which petition the Attorney General de-
murred. ‘T'wo points were made: Firft, whether the gfant out
of the Excife was good 5 fecond, whether a petition to the Ba-
rons of the Exchequer was a proper remedy. ~ On'the firft point
the whole Court agreed, that in general the King could alienate
the revenues ef the crown ; but Mr. Baron Lechmers differed
from the other Barons, by thinking that this particular, revenue
of the Excife, was an exception to the general-rule.. But all
eed, that the petition was a properremedy. Judgment was
thezcfore given for' the petition by direfing payment to the
complainants at the receipt of the Exchequer. A writ of Error
was brought on this judgment by the Attorney (eneral in the
Exchequer-Chamber. There allthe judges who argued held the
grant ‘out of the Excife good. A majority of them, including
®ovd Chief Juftice Holt, alfo approved of the remedy by peti-
tion to the Barons. But, Lord Chief Juftice Trely was of opi-
nien, ithat the Barons of the>Exchequer were net authorifed
to make orderfor payments on the receipt of the Exchequer,
and, therefoze, that the remedy by petition ‘to the Barons was
inapplicable. In thisopinion Lord Somers concurred. A doubs
then arofe, whether the Lord Chancellerand - Lord High Trea
furer were at libcrt)_"to gite judgm_em -acearding- 10 th'eit: own
opiniqu
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opinion, in oppofition to that of a majority of the attendant
Judges ; in other words, whether the Judges called by the Lord
Chancellor and Lord High Treafurer were to be confidered as
mere alliftants tothem without voices. The opinion of theJudges

being taken on this point, feven againft three held, that the -

Lord Chancclior and Lord Treafurer were not concluded by the
opinions of the Judges, and therefore that the Lord Keeper in
the cafe in queftion, there being then no Lord Treafurer, might
give judgment according to his own opinion. Lord Ssmers
concurring in this idea, reverfed the judgment of the Court of
Exchequer. But the cafe was afterwards carried by error into
Parliament, and there the Lords reverfed the judgment of the
Exchequer-Chamber, and affirmed that of the Exchequer.
However, notwithftanding this final decifion in favour of the
Bankers and their creditors, it appears by a,fubfequent ftatute,
that they were to receive only one half of their debts 3 the 12
and 14 M. 3. after appropriating certain {ums out of the ke-
reditary Excife for public ufes, providing, thatin lieu of the
annuitiés granted to the Bankers and all arrears, the hereditary
Excife thould, after the 26th of Dscember 1601, be charged
with annual fums equal to anintereft of three per cent, till re-
deemed by payment of one moiety of the principal fums. Har-
grave's cafe of the Bankersy 1, 2, 3.

Upon perufing the whole of thiscafe, thefe inferences na-
turally follow :—1/. That admitting the authority of that de«
cifion in its fulleft extent, yet it is an authority only in refpe&
to {uch cafes, where letters patent from the crown have been
granted for the payment of certain fums out of a particulor re-
venue. 2d. That fuch relief was grantable in the “Exchequer,
upon no other principle than that that Court had a right to di-
rect the iffues of the Exchequer as well after the money was
depofited there as while (in the: Exchequer language) it was in
#ranfitu.  3d. Thatfuch an authority could ‘not have been exer-
cifed by any other Court in Weffminfler-Hall, or. by any Court
that from its particular conftitution bad no conrroul gver the re-
venues of the Kingdom, Lord C. §. Holt, and . Lord Somers
(though they differed in the majn point) both agreed in that
cafe, that the Court of King’s bench could not fend awrit to
the Treafury. Hargraved's-cafe, 45, 89, Counfequently, no
fuch remedy could, under any circumftances, I apprchgnd, be
aflowed in any of the American States, in none of which it.is
prefumed any Court of Juftice hath any exprefs, authority over
the revenues of the State fuch as has been attributed to the Court
of Exchequer in England.

"The obfervations of Lord Somers, concerning the general rc-
mazdy by petition to the King, -have been extraffed and referred
to by fome of the ableft law charalers fince; particularly by

Lord
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1793. Lord C. Baron Comyns in his "digeft. I fhall, therefore, exs
SV tralt fome of them, as he appears to have taken uncomman
pains to collect all. the material learning on the fubjet ; and
indeed is faid to have expended feveral hundred . pounds in the
procuring of records relative to th.c cafe. Hargrave's preface
2o the rafe of the Bankers. k
After citing many authorities, Lotd Somers proceeds thus :—
¢ By all thefe authoritics, and by many ethers, which I could
‘cite both ancient and modern, it is plain, that if the fubje&-
was to recover a rent, or anmnuity, or other charge from the
crown 3 whether it wasa rent or annuity, otiginally granted by
the King § or iffuiug out of lands, which by fubfequent title
came to be in the King’s hands’; inall cafes the remedy to come
at it was by -petition to the perfon of the King : and no other
method can be fhewn to have been pradifed at common law.
Indeed I take it to be generally true, that in all cafes where the
fubject is in the nature of a Pluintiff, to recover any thing
from the King, his ‘only remedy, at common law, is to fue by
Petitionto the perfon of the King. 1 fay, where the fubject
comes asa Plaintiff. For, as I faid before, when, upon a title
found for the King by ofiice, the fubje& comes in totraverfe
the King’s title, or to fhew hts own right, he comes in the na-
ture of a Decfendant; andis admitred to interplead in the cafe
~with the Kingin defence of his title, which otherwife would be
defeated by finding the gfice.  And to fhew.that this was fo, I
would take notice of feveral inftances. That, in cafes of debss
ewing by the crown, the fubje&’s remedy was by Petition, ap-
" pears by Ayngfbam’s cafe; Ryley,. 251. which. is a petition for
£19. due for work done' at Carmarven caftle. So Ryky 251.
"The exeeutors of jfohn Effrateling petition for £132. due to the
teftator for wages. * The anfwer is remarkable ; for there &2
Iatitude taken, which will very well agree with the notion that
5 taken up in this cafe; Habeant bre. de hberate in Canc. thef
& camerar. de [32. in partem folutionis. So the-.cafe of Yer-
«avard de Gaféys, for £56. Ryley 414. .Inlike manner in the
fame book 253. 33. , £d. L feveral parties fue by pefition for
money and goods taker, {pr the King’sufe; and alfo for wages
due to thém ; and for aebts owing o them by the King. ~ The
anfwer is, Rex ordinavit per concilium thefaurarii {5 baronum de
Jeaccario, quad fatisfiet fis quam citius fieri poterit ; ita quod contera
tos fe tenchunmt.  And this is an anfwer- given to a petjtion -pre-
fented 10 the King in Parliament 3 and thérefore we have reafon
to conclude it to be warranted by law.- They muft be content,
apd'they fhall be paid, quam citius- fievi poterir. - The: parties,
-, thefe cafes, firlt go to the King by petition+ it is by him
’t%éy—'. are fent to the Exchequer 5 and itis by writ under the
great feal, that the Lxchequer is impowered to a&t. Nor can
M ) . any
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any fuch writ be found (unlefsin a very few inftances, where
it is mere matter of atcount) in which' the Treafurcr is not
joined with the Barons. Sofar was it from beihg taken to be
law at that time, that the Barons had any original power of
paying the King’s debts 3 or of commanding annuities, grane-
ed by the XKingor his progenitors, to be paid, when the pers
fon applied to them for fuch payment. But perhaps it miay
be objeéted, that itis not to be inferred, becaufe petitions were
brought in thefe cafes, that therefore it was of neceflity that
the fubject fhould purfue that courfe, and could take no_ other
way. It mightbe reafonable to requirefrom thofe who object
thus, that they fhould produce fome precedents at leaft, of
another remedy taken. But I think thére is a good anfwer to
be given to thisobjeGion. Afll thefe betitions which I havé
mentioned, ate afterthe Stsr. 8 Ed. I Ryley 442, where no=
tice is taken that the bufingfs of Parlioment 15 intervupted by a
multitude of petitions, which might be redreffed by the Chaneellor and
Fuftices. "Wherefore it is thereby enalted; 1A petitions which
touch the feal fball come firft to the Ghancellor ; thofe avbich touch
the Exchequer, to the Exchequer 1 and thofe avhich touch the Fuf~
tices, or the low -of the land, fbould come tonthe Faftices ; and if
the bufinifs be fo great, or fi de gracethar #3 Chancellor, or others,
¥ann:t dothem without the King, thenthe- “iitions fball be brought
before the King to know bis pleafure ; fo that no petitions comé
before the King and bis Council, but by the bands of the Chan-
cellory and -other chief Minifters s that the King and hbis Council
may attend the great gifairs of the King's Reslm, and bis fovereign
dominions.” This law being made ; there 1s reafon to conclude
that ail petitions brought before the King or Parlisment after
this time, and anfwered there, were brought according to the
method of this law ; #nd were of the natare of fuch petitions as
‘ought to be brought before the perfon of the King. And that
petitions did lie for a chattel, as well as for a freehold, does
appear 37 A pl #. Brs.” Pet. 17. If tenant by the ftatute
merchant be oufted, he may have petition, apd fhall bereftor=
ed. Videg H. 4. 4. Bro. Pet. . 9. H. 6. 2t. Bro,, Pet:
2. If the fubje@.be oulted of his teétm, he fhall have his petis
tion. 7. H.7. ii. Of a chattel real a man fhall have his peti:
tion of right, as of his frecholds 34. H. 6. 51. Bro. Pet. 3,
A ntan fhall have a petitionr of right for goods and chsttels 4
and the King indorfes it in the ufual form. It is faid incieed, x
H. 7. 3. Bro. Pet. 19. that a petit.on will not lic of 4 ehattel.
And. admitting there was any deubt a3 to that point, in the
prefent fuit we are in the cafe of a freehold.” Lord Sowers's

arjument in Hargrave's cafe of the Bankers, 103 to104.
The folitary cafe, noticed at the conclufion of Lord Somurss
grgument, ¢ thata petitiqn,willl‘tﬁot lie of athattel,” certainly
Kk 18
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1708. is deferving of no confideration, oppofed to fo marny other ine

" flances mentioned, and unrecognized (as ¥ believe it is) by any
other authority either ancient or modern, whereas the contra-
1y, it appears to me, has long been received and eflablifhed law:
In Comyns's Digs 4 Vol 458. Itisfaid exprefsly ¢ fuit {hall
be to the King by petition, for geods as well as for Jand? Fe
cites Stausidf. Praer. 775, b. 7j2. & for his authority, dnd takes
no hotice of any authority to the contrary. The fame doctrine
is alfo laid down with equal explicitnefs, and without noticing
any diftin&ion whatever, in Blackffonds Commentaries, 3 Vol
256. where he points out the ‘petition of .aght as onec of the
common law methods of obtaining pofieflion or reftitution from
the crown, either of real or perfonal property ; and fays exprefs-
Iy the petition of right ¢ is of ufe where the King is in full
poffeflion of any hereditaments or chattels, and the petitioner
fuggefts fuch a right as controverts the title of .the crown,
grounded on fa&s difclofed in the petition itfelf.” )

I leave out of the argument, from which I have made {o long
a quotation, every thing concerning the reftriCtion on the Exche-
quer, fo far as it concerned the cafe then before the Court, as
Lord Somers (although more perhaps by weight of authority
than reafoning) was over-ruled in that particular. As to all
others I confider the authorities on which he relied, and his de-
duétioqa from them, to be unimpeached.

Blackfione, inthe firft volume of his commentaries (p. 203),
fpeaking of demands in point of property, upon the King, ftates
the general remedy thus :—%¢ If any pérfon has,’in point of
property, @ juft demand upon the King, he muft petition him
in his Court of Chancery, where his Chancellor will adminifs -
ter right, as a matter of grace, though not -upon*compulfion.
(For whith he cites Finch L. 255.). % And thisis exactly con»
fonant to what Is laid down by the writers on natural law.—
A fubjet, fay Puffendorf, %o long as he continues a {ubje, hath
no way to oblige his Prince to give him his due when he refufes
it 3 though no wife Prince will ever refufe to ftand to a lawful
contrall. And if the Prince gives the {ubjet Icave to.enter
an action againft him upon fuch contraét, in his own Courts,
the aflion 1tfelf proceeds rather upon natural equity, than ups
on the'municipal laws. For the end of fuch ation is not
;o compel the Prinie 10 obferve the contra®, but to pusfuade

* him.”

It appears, that when « petition to the perfop of the King i3
properly prefented, the ufual wayis for the Kinp to indorfe or
underwrite, foit droit fait’ al partie, (let right be done o the
party) ; upon which, unlefs the Attorney-General confeffes the-
fuggeftion,a commiflion is iflued to enquire into the truth'of it:
after the.return of which, the King’s attorney is at Liberty tc;

. . pleac
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plead in bar, and the merits fhall be determined upon ifue or 1703
demurrer, as in fuits between fubjeét and fubject. If the Ate w9
torney-General confeffes th= fuggeftion there is vo occalion for
2 commiffion, his admiffiun of the truth of the falls heing equal-
ly conclufive ag if they had heen found by a jury.—See 3 Blaci-
fonds Commentaries 256. and 4 -Com. Dig. 458.and the au-
thorities there cited. Fhough the above mentioned indorfe~
ment be the ufual one, Lord Somers, in the courfe of his. volumi-
nous fearch, difcovered a variety of othex anfwers to what he
confidered were unqueftionable petitions of right; in refpect
to which he obferves : ¢« The truthis, the manner of an{wer-
ing petitions to the perfon of the King was yery vatious; which
variety did fometimes arife from the conclufion of the party’s
petition 3 fometimes from the nature of the thing 5 and fome-
times from favour to the perfon ; and according zs the indorfe-
ment was, the party was fent into Chancery, or the other Courts.
If the indorfement was general, foi? droif fait af pariie, it muft
be delivered to the Chancellor of England, and then a commif-
fion was ta go tq find -the »ight of the party 3 and that being
found, fo that there was a record fo thim, thus warranted, he is
let in to interplead with the King : but if . the indorfement was
fpecial, then the proceqding was to be according to the indorfe-
ment in any other Court. 'Fhis. is fully explained by Stamfird
{ Staundfort ) in his treatife of the Prerog. ¢. 22. The cale
Mich, 10 H. 4. 4 n0."8.1s full as to this matter. The King
recovers in a° Quare impedit by default againdt one who was ne-
ver fummoned ; the party cannot have awrit of déceit without
a petition. If then, fays the book, he concludes his. petition’
generally < gue Je Roy lui foce droit” (that the JKing will caule
right to be done) and” the anfwer be general, it muft go into
the Clancery, thatthe right may inquired of by commiffion s
and, upon the inquelt found, an original writ muft be dire&ed -
to the Juftices to examine the deceit 5 otherwife, the Juftices,
befsre whom the fuit was, cannot meddle : But if he conclude
his vetition efpecially, #hat it may pleafe bis Highnefc to_command
bis Fufbices to. proceed to the examination, and the indorfement be
accordingly, #hat had given the Juftices a jurifdiction. They
might in fuch cafe have procceded upon the petition without
any commiflipn, or any writ to be fued out; the petition and
antwer indorfed giving a fufBcient jurifdiCtion to the Court to-
which it was direted, And.as the book I have mentioned.
proves this, fo many, othex authorities. may be cited” He aes
cordingly mentions many other infiances, hinmascrial to be recit-
cchere, particularly remarking 2 very extraordinnary differénce in
she cafe belonging to the revenue, in regard to which he faid,
be thought there was not an inftance to be found where petir i
gons weze anfwered, fer drai;.{ ﬂft aux parties (ler right be dong
kk 2 W
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'¥463. to the partics): The ufual reference appears to have been to the.
woyv ‘Freafurer and Barons, commanding them to do juftice : Some-
times a writ tinder the great feal was direfled to' be iffued to
them for that purpofe :" Sometimes 2 writ from the Chancery
directing payment of money iramiediately, without taking no-
tice of the Barons. And other varicties appear to have taken
place. See Hargrave's safe-of the Bankers, p. 73, & feg. But
in all cafes of petitiont of right, of whatever nature is the de-
mand, ¥think itis clear beyond all doubt, #hat there muyft be
forne indorfement or order of the King himfelf to warrant any
Jurther proceedings. “Yhe remedy, in'the language of Blackfone,
. being a matter of grace, and not on cenpuljion. '

In a very lgt¢ cafe in Emgland, this point was incidentally
difcuffed. The cale Lrefer to, s the cafe of Macheath againft
Haldimand, xeported 14 Durnford & Egff 172.° The a&ion

. ‘was againft the Defendant, for goods furnifhed by the Defen-
dant’s'order in Canads, whén the Defendant was Governor of
Quebec.  The defence was, that the Plaintiff was employed by

. the Defendant in his official capacity, and not upon his perfonal
credit, and that the goods being therefore furnifned for-the ufe
“of -Government, and the Defendant not having undertaken per-
fonally to'pay, he was not linble, Thisdefence was fet up at
"the trial .on the.plea of the general iffag, and the Jury, by
Judge Bulla’s diretion, found a verdiét for the Defendant.
Ugon a motion fcz anew trial he reported particularly all the
falts given in evidence, and faid his opinion had been at the tri-
al that the Plaintiff thould be nén-fuited ; « butthe Phaintiff’s
counfel appearing for their client, when-he was called, he left
the queftion tothe Jury, telling them that they were bound tofind
for the Defendant in point of law, And upon their afking him
whether, in the event of the Defendarit not being liable, any other
. perfon was, he told taem, that was no part of their confideration;
but being willing to give them any informat'on, he added, that be
was of opinion, thatif the Plamtiff's demands were juft, his
proper remedy Was by a Petition of right to the crown. On
which they found a verdi&t for the Defendant, The rule for.
granting a new trial was toved for, on the mifdire&tion of two
points. 1ft. That the Defendant had by his own condu@ made’
himfelf liable, which queftion fhould have been left to the Jury.
2dly. That the Plaintiff had no remedy agzinft the crown by a
Petition of right, on the fuppofition of which the Jury had
been induced te give their verdi&t.” ¢ Lord Mungficld, Chief
Juftice, now declared, that the Court did not feel it neceflary
for them to give any opinion on the fecond grognd. His Lordfhip
faid that great difference had arifen fince the revolution with re-
{pe€t to the cxpenditure of the public money. Before that
period, all the public fupplies were given to the King, -who in

hig
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bis individual capacity contradted for all expences. He alone
had the difpofition of the public money. But fince that time
the fupplieshcd been appropriited by Parliament to particular
purpofes, and now, whoever advances money for the public
fervice trufts tothe faith of Parliament. That according to the
tenor of Lord Somers’'s atgument in the Bankers cafe, thougha
Petition of right would lie, yet it would probably produce no
effedt. No benefic was ever derived from it in the Bankers
cafe ;5 4nd Parliament wasafterwards obliged to provide a partis

cular fund for the payment of thofe debts. Whether, however, -

this alteration in the mode o f-diftributing the fupplies had made
any difference in the law upon this fubje, it was unneceffary
to determine ; at any rate, if there were arecovery againft the
crown, application muft he made to Parliament, and it would
come under the head of fupplies for the year.” The motion was
afterwards argued op the other ground (with whick I have at
prefent nothing ta doy and rejected. .

In the old authorities there does not appear any diftinétion
between debts that might be contrated perfonally by the- King,
for his own private ufe, 3nd fuch as he contradted in his politi-
sal capacity for the fervice of the kingdom. As he had howe-
ver then fixed and independent vevenues, upon which depended
the ordinary fupport of Government, as well as the expenditure
for his own private occafions, probably no material diflinétion at
that time exifted, or could eafily be made. A very important
diftin@ion may however perhaps now fubfift between the'two
cafes, for the reafons intimated by Lord Mansfeld 5 fince the
whole fupport of Government depends now on Parliamenta
provifions, and, except in the cafe of thecivil lift, thofe for the
moft part annual.

Thus, it uppears, that in England even in cafe of a private debt
contralted by tke King, in his own perfon, there is no remedy
but by petition, which muft receive his expréfs fanction, other-
wife there can be noproceeding upon it. If the debt contradi-
ed be avowedly for the public ufeg of Government, it is at leaft
doubtful whether that remedy will lie, aad if it will, it remains
afterwards in the power of Parliament to provide for it or not
among the current {upplies of the year. .

. Now let us confider the cafe of a debt due from a State.
None can, Iapprehend, bt direétly claimed but in the following
inftances. 1ft. In cafe of a contra&t with the Legiflature it-
{elf. 2d. In cafe of a contraét with the Exccutive, or any other-
perfon, in confequence of an exprefs authority from the Legif-
lature.  3d. In cafe of a contra& with the Executive without
any fpecral authority. In the £ and fecond cafes, the contract
isevidently made on the public faith alone. Every man muft
kuow that no, fuit canlie againft a Legiflative body. His only

dependence
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dependence therefore can be, that the Legiflature on principlea
of public duty, will make a provifion for the execution of their
own contradts, and if that fails, whatever reproach the Legifla~
ture may incur, the cafe is certainly without remedy in any of
the Courts of theState. It néver was pretended, even in the
eafe of the crown’in Ewngland, that if any contrat was made
with Parliament, or with the crown by virtue of an authority
from Parliament, that a Petition to the crown would in fuch
tafe lie. In the zhird cafe, a contract with the Governor of
State without any fpecial authority. This cafe is entirely different
from fuch 2 contra&t made with the crown in England. The
crown there has very high preregatives, in many inflances isa
kind of truftee for the publicintereft, in all cafes’ reprefents the
fovereignty of the Kingdom, and. is the culy autbority awbhich can
Sfire or be fued in any maennier-on bekalf of the Kingdows in any Coust-
of Fuftice. A Governor of aStateis a mere Executive officer;
his gencral authority very narrowly limited by the Conflitution
of the State § with' no undefined or difputable prerogatives ;.
without power to effe& one fhilling of the public moncy, but as
he is autherifed under the Conftitution, or bya particular lawy
having no colour to reprefent the fovereignty of the State, fo as
1o bind it in any manner toits prejudice, unlefls fpecially autho-
rifed thereto. - And therefore all who confradt with him do it
at their own peril, and are bound to fee (or take the confe-
quence of their own indifcretion) that he has {krict -authority
for any contract he makes. Of courfe fuch contract when fo
authorifed will come within the defcriptien I mesntioned of cafes
where public faith alone is the ground of relief, and the Le-
giflative body the only oné that can afford a remedy, which
from the very nature of it mufl be the etfedt of its difcretion,
and not of any compulfory procefs. If however any fuch cafes
were fimilar to thofe which would entitle a party fo rclief by
petition to the Ajug in Esglend, that Petition being only pre-
fentable to him as he is the fovereign of the Kingdour, fo
fax as analogy is to take place, fuch Petition in a State could on-
13 be prefented to the fovereign power, which furely the Go-
xernor 1s not. ‘The only conitituted autharity to which fuch an
application could withany propriety be made, muft undoubted-
Ty be the Legiflature, whofe exprefs confent, upon the princi-
ple of analogys would be neeeflary to any further proeeeding.
So that this brings us (though by = different route} to the fame
goal 3 The diferetion qud good fasth of the Legiflative body.
There is no ether part of the common law, befides that
which I have confidered, which can by any perfon be pretended
in any manner to apply to thiscafe, but that which concerns
corporations. "The applicability of this, the Attoruey-General,
with great candour, has exprefsly waved. Dut as it may be
argee,
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ufrged on other occafions, and as I with to give the fullef &2+ 17p3.
tisfaction, 1 willfay a few words to that dofrine. Suppofe, v
therefore, it fhould be objected, that the reafoning I have now
ufed is not conclufive, becaule, inafmuch as a State is made
fubjedt to the judicial power of Ceugrefs, its fovereignty muft
not ftand in the way of the proper exercife of that power,
and, therefore, in all fuch cafes (though in no other) a State
can only be confidered as a f{ubordinate corpdration merely.
anfwer, 1ft. That this conftruttion can only be allowed, at
the ntmof}, upon the {uppofition that the judicia]l aathority of
the United States, as it refpe&ts States, cannot be effeCtuaced,
without proceeding againft them in that light : a pofition Iby
‘no means admit.  2d. “That according to the principles I have-
fupported in this argument, admitting that States ought tobe .
Yo confidered for that purpofe, an act of the Legiflature is ne«
ceffary to give effect to fuch aconftrution, unlefs the old doc-
trine concerning corporations will naturally apply to this parti-
cularcafe. 3d. Thatas itis evident the act of Congrefs has not
made any{pecial provifion in this cafe, grounded on any “:ch
conftrudtion, {o it is to my. mind perfectly clear that we have
no authority, upon any fuppofed analogy butween the two
cafes, to apply the. common doétrine concerning corporations,
to the important cafe now before the Court. I takeit for grant-
ed, that when any partof an antient law is to be applied to 2
new cafe the ‘circumftances of the new cafe muf agree in alt
effential points with the circumitances of the old cafes to which
that antient law was formerly appropriated. Now there are, in
my opinion, the moft effential differences between the old cafesof
corporations to which the law intimated has reference,  and the
great and extraordinary cafe of States feparately poflefling, as to
every thing fimply relating to themielves, the fulleft powers of
favereignty, and yetin fome other defined particulers fubje&
to a fuperior power compofed out of themfelves for the com-
mon welfare of the whole. The only law cancerning corpora-
tions, to which I conceive the leaft reference is to be had, is
the common law of Emgland on that fubjet. 1 need not repeat
the obfervations I made in refpet to the operation of that law
in this country. The word ¢ corporations,” in its largeft fenfe,
hag amore extenfive meaning than people generally are* aware |
of. Any body politic (fole or aggregate) whether its power be
reftri¢ted or tranfcendant, is in this fenfe ¢« a corporation.”
"The King, accordingly, in Englattd is called a corporation. 10 -
Co. 29. 4. Soalfo, by a very refpetable.author { Sheppard, in
his abridgement, 1 %o/ 431. ) is the Parliament itfelf. In this
extenfive fenfe, not only each State fingly, but even the United
States may without impropriety be termed ¢ corporations.” -
haye, therefore, in contradiftin@ion to this large and indefinite

tegyd.
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v03.. term, ufed the term ¢ fubordinate corporations,” meaning &
v referto fuch only (as alone capable of the flighteft application;
" for the purpofe.of the objection) whofe creation and whofe
powersare limited by law.
. The differences between fuch corporations, and the feveral
States in the Union, as xclative to the general Governs
ment, are veryobvious in the following particulars. ift. A
corporation is a mere creature of the King, or of Parliament;
very rarely of the latter; moft ufually of the former only. It
owes its exiftence, itsname, and its laws, (exceptfuch laws as
are neceflarily incident to all corporations merely as fueh) to the
suthority which create'it. A State does hot owe its origin to
the Government of the United States; in the higheft .or in any
of itsbranches, It wasinexiftence beforeit. It derives its
anthorify fromthe fame pure and facred fource as itfelf: The
woluntary and delibevate choice of the people. 2d. A corporation
can do no a&t but what is fubje&t to the revifion either of a
Court of Juftice, orof fome other authotity within the Go-
verament. A State is altogether exempt from the jurifdiHon
of the Courts of the United States, or fromany other extérior
authority, unlefs in the fpecial inftances where the general Go-
vernment has power derived from the Conflitution itfelif. 3d.
A corporation ig-altogether dependant on that Government to
which it owes its exiftence. Its charter may be forfeited by
abufe. Its authority may be annihilated, without abufe, by an
aét of the Legiflative'body. A State, though fubjeét in cer-
tain {pecified particulars to the authority of the Government of
the United States, i3 in every other relpe& totally independent
upon it. 'The people of theState created, the people of the
State can only change, its Coaftitutions Upon this power there
isno other limitation but that impofed by the Contftitution of
the Uunited States ; that it muf} be of the Repnblican form. Tomit
minuter diftinCtions. Thefe are fo palpuble, thit[ never can
admit that a fyftem of law calculated forone of thefe cafes is
to be appllied, as a matter of courfz, to the other, without ad-
mitting (as I conceive) that the diftin€t boundaries of lawand
Legiflation* may be confounded, ina manner that would make
Courts arbitrary, -and in effelt makers of & new law, inftead of
being (as certainly they alone ought to be) expsfitors of an ex-
#fing ome. If fRill it fhould be infifted, that though a State
¢annot be confidered upon the fame footing as the municipal
corporations I have been confidering, yst, as relative to the
powecrs of the General Government it muft be deemed in fome
‘meafure dependent jadmitting that to be the cafe { which o
. be fure is, {o far as the neceflary execution of the powers of the
General Government extends ) yet in whatever charater this
may place aState, this can only afford areafon for a new law,
' : . calculated
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ealculated to effe@uate the powers of the General Govern- 1793
ment in this new cafe : Butit affords.no reafon whatgver for W™
the Court admitting a new a&ion o fit .a cafe, to.which no
old ones apply, when the application of law, not vhe making of
it, is the fole province of the Court.

I have now, I think, eftablithed thé following particulags.—»
1. That the Conftitution, fo far as it refpe@is the judicial ay~
thority, can only be carried into effeét by acts of the Legiftaturs,
appointing Courts, and prefcribing their methods of proceed.
ing, 2d. That Gongrefs has provided no pew.lew.inregard @
this cafe, but exprefsly referred as to the old.. 3d. That
there are no principles of the old law, to which we muft have
resoutfe, that inany minner anthorife the. prefent fuit, either
by precedent or by analogy. The confequence of which, inmy
apinmion, clearly is, that the fuit in quefijon canuot be main»
tained, nor, of courfe, the motion mwade upos it be complied with.

¥rom the manner in which I bave viewved thisdubjeét, fo
different from that in which it has been contemplated by the
Attorney General, itis evident, that.l have not had occafion
to notice many arguments offered by the. Attorney General, |
which certainly were very proper, asto’ his extended view of
the cafe, but do not affet mine. No part of>the Law of Na-
tions can apply to this cafe, as.I apprebend, but that part which
is termed ¢ The Coonventional Law of Nations 3" nor can
this-any otherwife apply than ag furnithing rules of interpreta-
tion, fince unqueftionably the people of the United States had
a right to form what kind of union, and upon what terms they
pleafed, without reference to any former examples.  If upona
fair conftrution of the Conftitution of the United States, the
power contended for really exifts, it undoubtedly may be ex-
ercifed, though it ke a power of the firfl impreffion. If it
does not exift, upon that authority, ten thoufand examples of
fimilar powers would not warrant its affumptign. ~So far as this
great queftion affets the Conflitution itfelf, if the prefent af-
forded, confiftently with the particular grounds of my opinion,
a proper occafion for a detifion upon it, I would" not fhrink
from its difcuffion. Butit is of extreme moment that no Judge
fhould rafhly commit himfelf upon important queftions,
which it is unneceffary for him to decide. - ‘My opinion being,
that even if the Conflitution would admit of ,the exercife of
fuch a power, a new law is neceffary for the purpofe, fince no
part of the exifting law applies, thisalone is fufficient to juf«
tify my determination in the prefent cafe. So much, however,
has been faid on. the Conftitution, that it may not be improper
to intimate that my prefent opinion is firangly againf} any con-
ftruion of it, which will admit, under any circumftances.

» compulfive fuit againft a State for the recovery of money. 1
Li . think
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think every word inthe Conftitution may have its full effect
withouti nvolving this confequence, and that™ nothing but ex-
prefs words, or an infurmountable implication (neither of which

- I'confider, can be found in this cale) would authorife the de-

duction of fo higha power. This opinion I hold, however,
with all the referve proper for one, which, according to my fen.
timents in this cafe, may be deemed in fome meafure extra-ju-
dicial. 'With regard to the policy of maintaining fuch fuits, that
isnot for this Court to confider, unlefs the point in all other re-
fpe@ts was veiy doubtful. Policy might then be argued from
with a view to preponderate the judgment. Upon the queftion
before us, I have no doubt. I have therefore nothing to do
with the policy. But I'confefs, if I was at liberty to fpeak on
that fubject, my opinion on the palicy of the cafe would alfo
differ from that of the Attorney General. It is, however, a
delicate topic. I prayto God, that if the Attorney General’s
doltvine, as to the law, be eftablithed by the judgment of this
Court, all the good he predi€ts from it may take place, and
none of theevils with which, I havethe concernto fay, it ap-

"pears to me to be pregnant. _
Brar, Fuftice. In confidering this important cafe, I have
thought it beft to pafs over all the ftriCtures which have been
made on the various European confederations ; becaufe, as, on
the one hand, their likenefs to our own is not fufficiently clofg to
juflify any analogical application 3 fo, on the other, they are
utterly deflitute of any binding authority here. The Confti-
tution of the United States is the only fountain from which.I
thall draw 3 the only authority to whichI fhall appeal. What-
ever be the true language of that, it is obligatory upon every
member of the Union ; for, no State could have becomea mem-
ber, but by an adoption of it by the people of that State.. What
then do we find there requiring the fubmiffion of individual
States to the judicial authority’ of the United States? This is
exprefsly extended, ameng other things, to centroverfies be-
tween a State and citizens of another State. Is then the cafe
before us one of that defcription ?  Undoubtedly it is, -unlefs
itmay be a {ufficient denialtofay, thatit is a -controverfy be-
tween a citizen of one State and another State, Can this
change of order be an effential change in the thing intended ?
And s this alone a {ufficient ground from which to conclude,
that the jurifdiGion of this Court veaches the cafe where a
State is Plaintiff, but not where it is Defendant? In this lat-
ter cafe, fhould any man be afked, ‘whether it was nota con-
troverfy between'a State and citizen of another State, muft not
aniwer be in the afirmative ? A difpute between A. and B.
.sfurely a difpute between B. and A. Both cafes, I have no
doubt, were intended ; and probably the State was firft namegl,
’ n
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in refpeét to the dignity of a State. But thatvery dignity feems 1793.
to have been thought a fufficient reafon for confining the fenfe "
to the cafe where a State is plaintiff. It is, however, a fuffi-
cient anfwer to fay, that our Conftitution ‘moft certainly con-
templates,in another banch of the cafes enumerated, the main-
taining 2 jurifdition againft a State, 4s Defendant 3 this is une-
quivocally afferted when the judicial power of the United States
is extended to controverfies between two or more States 3 for
there, a State muft, of necefflity, be a Defendant. It is ex-
tended alfo, to controverfies between a State and foreign States 3
and if the argument taken from the order of defignation were
good, it would be meant here, that this Court might have cog-
nizance of afuit, where @ State is Plaintiff, and fome foreign
State a Defendant, but not where a foreign State brings a fuit
againft a State.” This, however, not to mention that the in-
ftances may rarely occur, when a State may have an opportu-
nity of fuingin the American Courts a foreign State, feems to
lofe fight of the policy which, no doubt, fuggefted this provi-
fion, viz, That noState in the Unisn fhould, by withholding
juftice, have it in its power to embroil the-whole confederacy in
difputes of another nature. But if a foreign State, though laft
named, may, neverthelefs, be a Plaintiff againft an individual
State, how can it be faid, that a controverfy fetween a State
and a citizen of another State means, from the mere force of
the order of the words, only fuch cafes where a State is Plain-
tiff 7 After defcribing, generally, the judicial \ powers of the
United Stafes, the Conftitution goes on to fpeak of it diftribu-
tively, and gives to the Supreme Court original jurifdition,
among other inftances, in the cafe where a State fhall be a pary;
but is not a State a party as well in the condition of a Defen-
‘ant as in that of a Plaintiff 2  Andis the whole force of that
expreflion fatisfied by confining its meaning to the cafe of a
Plaintiff-State 2 It {eems to me, that if this Court thould, re-
fufe to hold jurifdiétion of a cafe where 2 State is Defendant,
it would renounce part of the authority conferred, and, confe-
quently,. part of the duty impofed on it-by the Conftitutions.
becaufe it would be a refufal to take cognizance of a cafe where
a State is a party. Nor does the jurifdiQtion of this Court, in
relation to a State, feem to me to be ‘queftionable, on the
ground that Congre/s has not provided any form of execution,
or pointed out any mode of making the judgment againfta
State effeCtual ;" the argument ab in atili may weigh much in
cafes depending upon the conftruétion of doubtful Legiflative
alts, but can have no force,. I think, againft the clear and pofi~
tive direftions of lan a& of Comgrefs and of the Conftitution.
Let us go on as’faras we can ; and if, at the end of the bue
finets, notwithftanding the powers given us in the. 14th fe@ion
Ll 2
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1793. of the judicial law, we meet difficulties infurmountable to us,
o~ wemult leave it to thofe ‘departments. of Government which
‘have higher powers ; to which, however; there may be no ne«
ceflity to -have recourfe : Is iraltogethier a vain expeQation, that
a State_may have other motives than fuch as arife from the ap-
prehenfion of coercion, to carry into execution a judgment of
.the Supreme Court of the United States, though not conforma-
ble to their own ideas of juftice-? Befides, this argument takes
it for granted, that the judgment of the Court will be againft
the State ; it poflibly> may be in favor of the State; and the
difficulty vanifhes. Should judgment be given againft the
Plaintiff, could it be faid to be void, becaufe extra-judicial ?
If the Plaintiff, grounding himfelf upon that notion, fhould
renew his {uit againit the State, in any mode in which fhe may
permit herfelf tobe fued in her own Courts, would the Attor.
ney General for the State be obliged to go again into the merits
of the<tafe, becaufe the matter, when here, was coram mon fue
dice # Might he notrely ufon the juigment given by this
Court in bar of thenew fuit? Tome it feems clear that he
tnight. And if aState may be brought before this Court, as a
Defendant, I fee no reafonfor cenfining the Phintiff to pro-
ceed by way of -petition ; indeed there would even feem to be
am impropriety in proceeding in that mode. When fovereigns
are fued in their own Courts, fuch-a method may have been ef-
tablifhed as the moft refpeétful form of demand ; but we are
fiot now in a State-Court 3 and if fovereigaty be an exemption
from fuit in any other than the fovereign’s own Courts, it fol-
lows that when a State, by adopting the Conftitution, hag
agreed to be amenable to the judicial power of the United States,’
fhe has, in that refpet, givenup her right of fovereignty.
With refpect tothe fervice of the fummons to appear, the
manner in which it has been ferved feems to beas proper as any
which could be devifed for the purpofe of giving notice of the
fuit, which is the end propofed by it, the Governor being the
head of the Executive Department, -and the Attorney General -
the law-officer, who generally reprefents the State in legal pro~
ceedings : And this mode isthe lefs liable to exception, when it
Is confidered, thatin the fuit brought in this Court by the State
of Georgta againft Brailsford* and others, it is conceived in the
name of the Governor in behalf of the State. If the opinion
whichI have delivered, refpe@ing thé liability of aState to be
fued in this Court, fhould be the opinion of the Court, it will
come in courfe to confider, what is the proper.ftep to be taken
. for inducing appearance, none having been yet entered in behalf
-of the Defendant. A judgment’ by default, in the prefent
ftage of the bufinefs, and writ of enquiry of damages, would

he
- Anta b
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be too precipitatein any cafe, and too incompatible with the 1793.
dignity of a State in this. Farther dpportunity of -appearing v~
to defend the {uit ought to be given. The conditional order

moved for the Iaft term, the confideration of which was defer-

red to this, feerns to me to be a very proper meode; it will

warn the State of the meditated confequence of a refufal to ap-

pear, and givean opportunity for more deliberate ‘confidera«

tion. The order, I think, fhould be thus: ¢ Ordered, that

¢ anlefs the State of Georgia fhould, after due notice of this

¢ order, by a fervice thereof upon the Governor and Attorney

¢ General of the faid Statg, caufe an apprarance tobe entered

¢ in behalf of theState, onthe gth day of the next Term, or

¢ then fhew caufe to the contrary, judgment be then entered up

¢ againft the State, and a_writ of enquiry of damages be

¢ awarded.’

WivLson, Fuflice. Thisis a cafe of uncommon nidgnitude.
One of the parties to it is 2 STATE ; certainly refpeable, claim-’
ing to be fovereign. The queftion to be determined is, whe.
ther this Stare, fo refpeétable, and whofe chim foars fo high,
is amenable to the jurifdiction of the Supreme Court of thé
United Stares? This queftion, important in itfelf, will depend
on others, more important ftill ; and, may, perhaps, bé ulti-
mately refolved into one, no lefs radical than this—¢ do the
people of the United States form a Nation P

A caufe fo confpicuousand interefting, fhiould be carefully
and accurately viewed from every poffible pointof fight. I {hall
examine it; 1. By the principles of general jurifprudence.
2d. By the lawsand practice of particular States and Kingdoms. .
From- thelaw of nations little or no illuftration of this ftgxbjeﬂ:
can be expected. By that law the feveral States and Govern-
ments {pread over-our globe, are confidered as forming a fociety,
not w NaTION. It has only been by a very few comprehenfive
minds, fuch as thofe of Elizabeth and the Fourth Fenry, that
this laft great idea has been even contemplated. 3dly. and
chiefly, Ifhall examine the important queftion before us, by
the Conftituion of the United States, and the legitimate refult of
that valuable inftrument.

I. I am, firft, to examine this queftion by the principles of
general jurifprudence. 'What I fhall fay upon this head, I in-
troduce by .the obfervation of an original and profound writer, -
who, in the philofophy of mind, and all the {ciences attendant
on this préme one, has formed an ra not lefs remarkable, and
far more illuftrious, than that formed bythe juftly celebrated
Bacen, in another fcience, not profecuted with lefs ability, but
lefs dignified as to its object 3 I meari the philofophy of matter.
Dr. Reid, in his excéllent enquiry into the human mind, on
the principles of common fenfe, {peaking of the fceptical z;rli]d i!-l-

: era
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1793- liberal philofophy, which under bold, but falfe, pretentions te
Iiberality, prevailed in many parts of Eurgpe before he wrote,
makes the following judicious remark : « The language of philo-
-fophers, -with regard” to the original faculties of the mind, is
fo adaptéd to the prevailing {yftem, that it cannot fit any other 5
like a coat that fits the man for whem it was made, and fhews
kim to advantage, which yet will. fit very aukward upon one of
2 different make, although as handfome and well proportioned.
It is hardly poffible to make any innovation in our philofophy
concerning the mind and its operations, .without ufing ‘new
words and phrafes, orgiving a different meaning to thole that
are veceived.” 'With equal propriety may this folid remark be
applied to the great fubje&, on the principles of which the de-
cition of this Court is to be founded. The perverted ufe of
geans and fpecies in ligic, and of impyeffions and ideas in metaphy-

Jics; have never done mifchief fo extentive or fo'pradically perni-
cious, as has been done by States and fovereigns, in politics and
surifprudence ; in the politics and jurifprudence. even of thofe,
who wiflied and meant to be free. “In the place. of thofeexa
preflions I intend not to fubflitute pew ones 3 but .the exprefy
fions them(elves I fhall certainly ufe for purpofes. different from
ghofe, for which hitherto they have been frequently ufed ; and

. one of "them I fhiall apply to an abje fill more different from
that, to which it has hitherto been, more: frequently, I may
fay almoft univerfaily, applied. In thefe purpofes, and in this
application, I fhall be juftified by example the.moft fplendid, and
by autharity the moft binding ; ‘the example of the moft refined
as well as the moft free.nation known. to antiguity 3 and the au-
thority of one of .the beft Conftitutions knéwn to modern times.
‘With regard to.one of the terms—State—this authosity ie de-
clared : With regard to the other —fovereign—the-authority is
implied only : But itis equally firong : For. in an inftrument
well drawn, asina poemr well compofed, . uepce is fometimes
maft expreffive ) )

.". To the Conftitution of .the United States the term SOVEREIGN,
is totally unknown. . There is but one place where it could have:
been ufed with ‘propriety. *But, even in that place it would
not, :perhaps, have comported with the delicacy of thofe, who
ordained avd ¢ffablifbed that Conttitution. . They might have an-
nounced themfelves.¢ sovEREIGN”. people-of ‘the United Staes :
But ferenely conicious-of the fai?, they: avoided the gffentatious
declaration. . o . )

Having thus avowed my difapprobation of the purpofes, for
which' theterms, State and fovereign, are frequently ufed, and
of theobject,. to which the applicati a of the laft "of them is
almoft univerfally miade 3 itis now-proper that I fhould difclofe
the meaning, which I afign’ to both, .and ;he_apglicat}k?ri;

whic
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which I make of the latter. In doing this, I fhall have oo-
cafion incidently to evince, how true it 1s, that States and Go-
vernments were made for man ; and, at the fame time,” how
trueitis, that his creatures and fervants have firft deceived, next
wilified, and, at lafty oppre ed their mafler and maker.

Max, fearfully and wonderfully made, is the workmanfhip
of hie all perfe€t CreaToR : A State; ufeful and valuable as
the contrivance is, is the inferior contrivance of man; and
from his #ative dignity defives all its acquired importance.
When I fpeak of a State as an inferior contrivange, I mean
that it is a contrivance inferior only to. that, which is divine -
Of all human contrivances, it is certainly moft tranfcendantly
excellent. It is concerning this contrivance that Gicero fays fo
fublimely, ¢ Nothing, which is exhibited upon our globe, is
more acceptable to that divinity, which gcverns the whale uni-
verfe, than thofe communities and affemblages of men, which,
lawfully affociated, are denominated STATES*” . )

Leta State be confidered as fubordinate to the PEOPLE : But
let every thing elfe be fubordinate to the Stare. The latter
part of this pofition is equally neceffary with the former. For
in the praétice, and even at length, in the fcience: of politics
there has very frequently been a flrong current againft, the
natural order of things, and an inconfiderate or an interefted
difpofition to facrifice the end to the means.  As the State has
claimed precedence of the people 5 fo, in the fame inverted
courfle of things, the Government has often claimed precedence
of the State; and to this perverfion in the fecond degree, many
of the volumes of confufion concerning fovereignty owe their
exiftence. The minyflers, dignified very properly by the ap-
pellation of the magifirates, have wifhed, and have fucceeded
in their with, to be confidered as the frvereigns of the State.
This fecond degree of perverfionis confined to the old world,
and begins to diminifh ,even there : but the firff degree is
ftill too prevalent, even in the feveral States, of which our
union is compofed. By a State 1 mean, a complete body of
free perfons united together for their common benefit, to enjoy
peaceably what is their own, and to do juftice to others.
it is an artificial perfon. It has its affairs and its interefts =
1t has its rules : It hasits rights : And ithas its obligations.
It may acquire property diftint from that of its members: It
may incur debtsto be difcharged out of the public flock,.not
out of the private fortunes of individuals. 1t may be bound
by contralls ; and for damages arifing from the breach of thofe

contra&s, In all our contemplations, however, congerning this
. feigned
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1793. feigned and artificial perfon, we fhould never forget, that, ip
truth and nature, thofe, who think and fpeak, and a&t, are
mes.

Is the foregoing defcription of'a State a true defcription ¢ It
will not be queftioned but it is.. Is there any part of this def-
cription, which intimates, in the remoteft manner, thata State,
any more than the men who compofe it, ought not to do juftige
and fulfil engagements 2 It will not be pretended that there
is. If juftice 35 not dome; if engagements are not fulfilled 'y
is it upon general principles of right, lefs praper, in the cafe
of a great numbex, than in the cafe of anindividual, to fecure, by
compulfien, that, which will not be voluntarily performed ? Lefs
proper-it furely cannotbe. The only reafon, I believe, why a freg
man is bound byhuman laws, is, #5az be binds himfelf, Upon the
fame principles, upon which he becomes hound bythe laws. he be-

"comes amenable to the Courts of Fuffice, which are formed and
authorifed by thofe laws. If oneé free man, an original fovereign,
may do all this 5 why may not an aggregate of free men, a col-
le€tion of original fovereigns, do this likewife ? If the dignity
of each fingly is undiminithed ; the dignity of all jointly muft be
unimpaired. A State, like 2 merchant, makes a contradt : A
difhoneft State, like a dithoneft merchant, wilfully refufes to
difcharge it : The latter is amenable to a Court of Juftice : Up-
on general principles 6f right, fhall the former when fummon-
ed to anfwer the fair demands of its creditor, be permitted,
proteus-like, to affume a new appearance, and to infult him and
juftice, by declaring I am a sovereiGn State ? Surely not.
Before a claim, fo contrary, in its firft appearance, to the gene-
ral principles of rightand equality, be fuftained by a juft ana
impartial tribunal, the perfon, natural or arrificial, entitled to
make {uch claim,, fhould certainly be well known and authenti-
cated. 'Who, or what, is 2 fovereignty ¢ 'Whit is his or its fo-
vereignty #  On this {ubjedt, the errors and the mazes are end-
lefs and inexplicable. To enumerate all, therefore, will not
be expected : To take notice of fome will' be neceffary to the
fuill illuftration of the prefent important caufe. In one fenfe,
the term fovereign has for- its correlative, fibjes?, In this fenfe,
the term can receive no application § for it has ‘no obje& in ‘the
Conftitution of the United' States. Under that Conftitution
“there are citizens, but no fubjests. < Citizen of the United -
States®”. <« Citizens of anether State.” ¢ Citizens of diffe-"
rent States.” . ¢ A State or citizen thereof4”. The term,
fubjet, occurs, indeed, once in the infrument ; but to mark
the contraft firongly, the epithet # foreign”} is prefixed. In
this fenfe, I prefume the State of Georgia has no claim u;;on
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her own citizeps: In this fenfe, I am certain, fhe can have 1793
no claim upon the citizens of another State.

In another fenfe; according to fome writers®, every State;.
which governs itfelf without any dependence on another pow=
er, is a fovereign State. Whether, with regard ‘to her own
citizens, this is the eafe of the State of Georgia ; whether thofe
citizens have dong, as theindividuals of £wgland are faid, by
their late inftruors, to-have done, furrendered the Supreme
Power to the State or Government, and referved nothing to
themfelves ; or whether, like the people of other States, and
of the United States, the citizens of Georgia have referved the
Supreme Power in their own hands; and on that Supremé
Power have made the State dependent, initead of, being fove-
reign ; thefe gre queftions, to which, asa Judgein this caufey
1 can neither know nor fuggef: the proper anfwers ; though, a3
a citizen of the Hion, I know, and~am interefted to know,
that the moft fatisfatory anfwers "can be given. Asa citizeny’
I know the Government of that State to be republican 3 and
my thort definition of fuch a Government is;—one conftrutted
on this principle, that the Supreme Power refides in the-body
of the people. As a Judge of this Coutt, I know, and can
decide upon the knowledge, that the citizens of Georgis, when
they acted upon the large fcale of the Uniom, as a pait of -the
< People of the United States,” did not furrender the Supreme
or fovereign Polver to that State ; but, .as 2o the purpofes of the
Union, retained it to themfelves. s 2o the purpofes of the Uniony
therefore, Georgia is NOT a fovereign State. 1f the Judicial
decifion'of this cafe forms one of thofe putpules 5 the allegation,
that Georgia is a fovereign State, is unfupported by the Sact.
Whether the judicial decifion of this caufe is, or is not, one o
thofe purpofes, is a queftion which will be examined particus
larly in a fubfequent part of my argument. .

“There is a third {enfe, in which the term Jovereign is fres
quently uled, and which it is very material to trace and explainy
as it furnithes 2 bafis for whatI prefume to be one of the prins
cipal obje&tions againft the jurifdition of this Couit over the
State of Georgia. In this fenfe, fovéreiguty is derived from=
feudal fource 3 and like many other parts of that fyftem fo de-
grading to man, ftill retains its influence over our fentiments
and conduck, thotigh the caufe, by which that influence was
produced, never extended to the American Statess The accus
rate and well informed Prefident Hesaulty in his excellent chro~
nological abridgment of the Hiftory of France, tells us, thaty
about the end of the fecond race of Kings, a new kind of pof-
feffion was acquired, under the name of’ Figf. The Governory
of Cities and Provinces ufurped equally the property of land,
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" 1793« and the adminiftration of juffice ; and eftablithed themfelves ag

oV proprictery Seigniors ever thofe places, in which they had been

only civil magiftrates or military officers. By this means, there

was introduced into the State a new kind of authority, to

which-was afigned the appellation of fovereignty*. In procefs

of time the feudal fyftem was extended over France, and al-

moft all the other nations of Europe: And every Kingdom be-

came, in facl, alarge fief. Into England this {yftem was in-

troduced by the conqueror : and to this zra we may, probably,

refer the Zngli/b maxim, that the King or fovereign is the

fountain of Juftice. But, in the cafeof the King, the fove- -

vereignty had a double operation. While it vefted him with

jurifdi€tion over others, it excluded all others from juri{diction

over him. ‘With regard to him, there was no fuperior powers;

and, confequently, on feudal principles, no right of jurifdiction.

¢ + 'The law, fays Siv William Blackffone, alcribes to the King

the attribute of fovereignty : he is fovereign and independent

within his own dominions ; and owes no kind of objection to

any other potentate upon earth. Hence it is, that no Juit oraca

tion can be brought againft the King, even in civil matters 3

becaufe no Court can have jurifdiction over him: for all jurif.

diétion implies fuperiority of power.” This laft pofition is only

a branch of a much more extenfive principle, on which a plan

of fyftematic defpotifm has been lately formed in England, and

prciecuted with unwearied afliduity and care.  Of this plan the

- author of the Commentaries was, If notthe introducer, at leaft

the great fupporter. He has been followed in it by writers later

and lefsknown ; and his do&tines have, both on the other and

this fide of the Atlantic, been implicitly and generally received

by thofe, who neither examined their principles nor their confe-

quencesy 'The princjple is, that all human law muft be prefcrib-

ed bya fuperior. 'This principle I mear fiot now to examine.

Suffice it, at prefent to fay, that another principle, very diffe-

rent in its nature and operations, forms, in my judgment, the

bafisof found and genuine jurifprudence ; laws derived from

* the pure fource of equality and juftice muft be founded on the

~CONSENT of thofe, whofe obedience they require. The  fovereign,
when traced. to his fource, muft be found in the mas. ’

I have now fixed, in the fcale of things, the grade of a Stare ;
and have defcribed its compofure : I have confidered the nature
of fovefeignty ; and pointed its application to the proper object.
I have examined the queftion before us, by the principles of

. <general jurifprudence.  In thofe principles I find nothing, which
tends to evince an exemption of the State of Georgia, from the
jurifdi&ion of the Court. I find every thing to have a contra-
tytendency. -
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I1. I am, in the fecond place, to examine this queftion by
the laws and prattice of different States and Kingdoms. Inan-
cient Greece, as we learn from Jfocrates, whole natiens defend-
ed their rights before crouded tribunals. Such occafions as
thefe excited, we are told, all the powers of perfuafion ; and
the vchemence and enthufiafim of the fentiment was gradually
infufed into the Grecionlanguage, equally fufceptible of ftrength
and harmony. In thofe days, law, liberty, and refining {cience,
made their benign progrefs in ftrict and graceful union : The
rude and degrading league between the bar and feudal barbarifm
was not yet formed.

‘When the laws and prattice of particular States have any ap-
plication to the queftion before us ; that application will furnifh
what is called anargument o fortiori ; becaufe all the inftances
produced will be inftances of fubjests inftituting and {upporting
{uits againft thofe, who were. deemed their own fovereigns.
Thele inftances are ftronger than the prefent one 5 becaufe be-
tween the prefent plaintiff and defendant no fuch unequal rela.
tion is alledged to exift.

Columbus atchieved the difcovery of that country, which, per-
haps, oughtto bear his name. A contraét made by Columbus
furnifhed the firft precedent for fupporting, in his difcovered
country, the caufe of injured merit againit the claims and pre-
tentions of haughty and ungrateful power. Xis fon Den Diega
wafted two years in inceflant, but fruitlefs, folicitation at the
Court of Spain, for the rights which defcended to him in confe-
quence of his father’s original capitulation. He endeavoured,
at length, to obtain, by a legal fentence, what he could not
procure from the favour of an interefted Momarch. He com-
menced a {uit againft Ferdinand before the Council, which ma-
naged Jndian affairs ; and that Court, with integrity which re-
fletts honour on their proceedings, decided againfkt the King, and
Jufained Don Diego's claim.*

Other States Have inftituted officers to judge the proceedings
of their Kings : Of this kind werz the Epbori of Sparta - of
this kind alfo was the mayor of the Palace, and afterwards the
conftable of Frasce.t .

But of all the laws and inftitutions selating to the prefent
queftion, none is fo ftriking as that defcribed by the famous Hoz-
toman, in his book entitled Francogallia. When the Spaniards
of Arragon elet a King, they reprefent a kind of play, and in-
troduce a perfonage, whom they dignify by the namc of raw,
is Fufliza, of Arragon. This perfonage they declare, by a
public decree, to be greater and more powerful than their King;
and then addrefs him in the following remarkable expreffions.
¢ We, who arc of as great worth as you, and can do more

Mmm .2 than
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1793. than you can do, elect you to he our Kirg, upon the conditions
> dlipulated : But betweep youand us there is one of greater au-

thoriry than you.”*

In England, according to Sir I¥illiam Blackflone, no fuit can
be brought againft the King, even in civil matters. So, -in that
Kingdem, i3 the law, at#his time, received  But it was not al-
ways fo. Under the Saxon Government, a very different doc-
trine was held to be orthodox. Under that Goverpment, as
we are informed by the Mirror of Juftice, a book faid, by Sir
Edward Coke, to have been written, in part, at leaft, before the
conqueft ; under that Government it was ordained, that the

'King’s Court fhould be open to all Plaintiffs, by which, without

delay, they fhould have remedial writs, as well againft the King
or againit the QDueen, as againft any otber of the people.+ The law-
continued to be the fame for fonie centuries after the conqueft.
Until the time of Zdward I the King might have been fued as
2 common pevfon. ‘The form of the procefs was even impera-
tive, € Pracipe Henrico Regi Anglid’ &%, <« Command
Henry King of England” &ct  Bradien, who wrote in the
time of Henry Il ufes thefe very remarkable expreflions con-
cerning the King < in juflitia recipienda, minimo de regno fuo com
aretur” —¢ in receiving juftice, he fhould be placed on a leve}
with the meaneft perlon in the Kingdom §.” ‘Irueitis, that
now in England the King muft be fued in his Courts by Peti-
tion ; but even now, the difference is only in the form, not in,
the thing. The judgments or decrees of thofe Courts will fub-
ftantially be the fame upon a precatory as upon a mandatory pro-
cefs.  In the Courts of Juftice, fays. the very able author of
the confiderations on the laws of forfeiture, the King enjoys
many privileges 3 yet not to deter the fubje&t from contending
with him freelyll. The Judge of the High Court of Admiral-
ty in England made, in a very late caufe, the following manly-
and independent declaration. ¢ In any cafe, where the Crown
is a party, it is to be obferved, that the Crown can no more
withhold evidence of documents in its poffeffion, than a private
perfon. 1f the Court thinks properto order the produétion of
any public inftrument ; that order muff be odeyed. It wants no

Infigtria of an- authority derived from the Crown9.”
¢ Judges ought to know, that the pooreft peafant is a man
as well as the Asng himielf « all men ought to. obtain juitice 3
fince in the eftimatien of juftice, all men are equal ; whether
the Prince complain of a peafant, orapeafant complain of the
Prince.”™  Thefe are the words of a King, of the late Fre-
deric of Pruffiz. In his Courts of Juftice, that great man ftood;
: upon,
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his native greatnefs ; and difdained to mount upon the artifi-
cial ftilts of fovereignty.

Thus much concerning the laws and praice of other States
and Kingdoms. We fee nothing againft, but much in favour of,
the jurifdi€tion of this Court over the State of Georgia, a party
to this caufe.

IIL 1 am, thirdly, and chiefly, to examine the important
queftion now before us, by the Conftitution of the United
States, and the legitimate refult of that valuable infirument.
Under this view, the queftion is naturally fubdivided into two
others. 1. Cow/d the Conftitution of the United States veft a
jurifdiction over the State of Georgia? 2. Has that Conftitu-
tion vefted fuch jurifdition in this Court ? I have already re-
marked, that inthe praftice, and even in the feience of politics,
there has been frequently a firong current againft the naturat
order of things ;5 and an inconfiderate or an interefled difpofition
‘to faerifice the end to the means. "This remark de‘erves a nore
particular illuftration, Even in almoft every nation, which has
been denominated free, the fare has affumed a fupercilious pre-
eminence above the people, who have Jormed it : Hence the
haughty notions of fate iundependence, Sate fovereignty and flate fu-
premacy.  In defpotic Governments, the Government has ufurp-
ed, in a fimilar manner, both upon the Sate and the pegple
Hence all arbitrary dotrines and pretentions concerning the
Supreme, abfolute, and incontrolable, power of Government. In
eachy, man is degraded from the prime rank, which he ought to
hold in human atfairs ; In the Iatter, the flateas well as the man-
is degraded. Of both degradations, {triking inftances occur in
hiftory, in politics, and in common life. One of them is drawn
from an anecdote, which is recorded concerning Lewis XTIV,
who has been fliled the grand Mamarch of France. This
Prince, who diffufed around him fo much dazzling fplendour,
and {o little vivifying heat, was vitiated by that inverted man-
ner of teaching and of thinking, which forms Kings to be tyrants,
without knowing or even fufpe&ting that they are fo. ~ "Ihe op-
preflion, under which he held his fubjefts during the whole

courfe of his long reign,_proceeded chiefly from the principles *

and habits of his erroneous education. By thefe, hehad been
accuftomed to confider his Kingdors as his patrinrony, and his
power over his fubje&s as his rightful’ and undelegated inheri.
tance. Thefe fentiments were fo deeply and frongly imprint-
ed on his mind, that when one of his Miniflers reprefented to
}im the miferable conditien, to which thofe fubje&ts were re-
duced, and, in the courfe of his reprefentation, frequently uf-
ed the word L’ Etat, the flate, the King, though he felt the truth,
and approved the fubftance of all that was faid, yet was fhock-
¢d at the frequent vepetition of the expreflion L’Etat ; and
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1793. complained of it itas an indecency offered to his pesfon and

v~ charaéter. And, indeed, that Kings fhould imagine themfelves
the final carfes, for which men weve made, and focieties were
formed, and Governments were infiituted, will ceafe to be a mat-
tar of wonder or furprife, when we find that lawyers, and ftatef-
ruen, and philofophers, have taught or favoured pririciples,which
neceffarily lead to the fame conclufion. Another inftance,
equally firong, but fill more aftonifhing, is drawn from the
Britifb Government, as defcribed by Siv William Blackftone and
his followers. As defcribed by him and them, the Britifpis 2
defpotic Government. ¥ is a Government without a-pecple.
In that Government, as fo defcribed, the fovereignty is poflefled
by the Parliament : In the Parliament, thersfore, the fupreme
and abfolute authoriry is vefted :* In the Parliament refides
that incontrolable and defpotic power, which, in all Govern-
ments, muft refide fomewhere. The conftituect parts of the
Parliament are the King's Majefly, the Lord’s Spiritual, the
Lord’s Temporal, and the Commons. The King and thefe three
Eftates together form the great corporation or body politic of
the Kingdsm. Al thele fentiments are found 5 the laft exprel-
fions are found werbatimt in the commentaries upon the laws of
England.y 'The Parliament form the great body politic of En-
gland ! "Wkat, then, or awhere, arc the PEOPLE ? Nothing ¢
No avkere!  They are not. fo much as even the « bafelefs fabric
of a vifion I” From legal contémplation they totally difappear !
Am Ingt warranted ia faying, that, if this is a juft defeription 3
a Government, jo and jultly fo defcribed, is a defpotic Go-
vesnment 2 ‘Whether this defcription isor is not a juft one, is |
z gueftion of very different import.

In the United States, and in the feveral States, which com-
pofe the Union, we go not fo far : but ftill we go one flep far-
ther than we ought to go in this unnatural and inverted order of
things. The fates, rather than the rEOPLE, for whofe fakes the
States exift, are frequently the objects which attract and arreft
eur principal attention. 'This, T believe, has produced much of
the confufion and perplexity, which have appeared in feveral
proceedings and feveral publications on ftate:politics, and on
the politics, too, of the United States. Sentiments and expref-
fions of this inaccurate kind prevail in our common, even in our
convivial, language. Is 2 toalt atked ?  « The United States,”
inftead of the ¢« People of the United States,” is the toafl gi-
ven. ‘Fhisis not politically corre€.  ‘The toaft is meant to pre-
fent to view the firf? great objedt in the Unizz : It prefents only
the ficond + Ft prefents ovly the artificial perfon, inftead of the
gatural perfons, who Tpoke it into exiflence. A Szate I cheer-
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fully admit, is the nobleft work of Aan: But, Man bimfelf, 1793.
free and honeft, is, I fpeak 35 to this world, the nobleft work W
of Gop.

Concerning the prerogative of Kings, and concerning the
fovereignty of States, much has been faid and written 3 but lit-
tle has been faid and written concerning a fubje&t much more
dignified and important, the majefty of the people. Themode
of expreflion, whichI would fubftitute in the place of that ge-
nerally ufed, is notonly politically, but alfo (for between true liber-
ty and true tafte there is a clofealliance) c/affcally more corredt.
On the mention of Athens, a thoufand refined and endearing
aflociations rufh at once into the memory of the hdar, the
philofopher, and the patrict. When Homer, one of the moft cot-
tect, as well as the oldeft of human authorities, enumerates the
other naticns of Greace, whofe forces adted at the fiege of Tooy,
he arranges them under the names of their different Kings or
Pyinces ; But when he comes to the Adthenians, he diftinguifhes
them by the peculiar appellation of the PEOPLE* of Atkens.
The well known addrets ufed by Demgftbenes, when he hars
rangued and animated bis affembled countrymen, was ¢« O Men
of Athens.” With the ftri€teft propricty, therefore, c/affcal and
political, our national fcene opens with the moft magnificent ob-.
ject, which the nation could prefent. ¢« The prorLe of the
United States” are the firft perfonages introduced. Who ‘were
thofe people # They were the citizens of thirteen States, each
of which had a feparate Conftitution and Government, and
all of which were conneted together by articles of confedera-
tion. To the purpofes of public ftrength and felicity, thatcon-
federacy was totally inadequate. A requifition on the feveral
States terminated its Legiflative authority : Executive or Fudici~
af authority it had none.  In order, therefore, to form 2 more
perfet union, fo effablifb juffice, to enfure domeftic tranquiility,
to providé for common defence, and to -fecure the bleflings of
liberty, thofe people, among whom were the people of Georgia,
ordained and eftablifhed the prefent Conttitution. By that Con-
ftitution Legiflative power is vefted, Executive power is velted,
Fudicial power is veited. ) :

‘The queftion now opens fairly to our view, cou/d the people
of thofe States, among whom were thofe of Georgia, bind thofe
States, and Georgia among the others, by the Legiflative, Exe-
cutive, and Judicial power fo vefted ?* If the principles, on
Shich I have founded myfelf, are juft and true; this queftion
muft unavoidably receive an affirmative anfwer.  If thole States
were the wirk of thofe pesple ; thofe people, and,, that I may
apply the cafe clofely, the *people of Georgia, in particylar,

- could
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could alter, as they pleafed, their former work: To any gived,
degree, they could diminifbas well as enlarge it. Any orall of
the former State-powers, they could extinguifp or transfers
The inference, which neceffanly refults, is, that the Conftitus
tion ordained and eftablifhed by #bo/z people ; and, fiill clofely
to apply the cafe, in particular by the people of Georgia, could
veft jurifdi€¥ion or judicial power over thofe States-and over the
State of Georgia in particular,

The next queftion under this head, is,—Has the Conftitution
done fo ? Did thole people mean to exercife this, their un-
doubted power ? Thelfe queftions ‘may be refolved, either by
fair and conclufive deductions, or by dire&t and explicit declas
rations. In order; ultimately, to difcover, whether the people
of the United States intended tobind thofe States by the fudi-
cial power vefted by the national Conftitution, a previous en-
quiry will naturally be : Did thofe people intend to bind thofe
Bates by the Legiflative power vefted by that Conflitution ? The
articles of confederation, it is well known, did not operate up«
on individual citizens ; but operated only upon flates, This de-
fe& was remedied by the national Conftitution, which, as a/f
«llow, has an operation on individual citizens. But if an opi-
anion, which fome feem to entertain, be juft; the defeét remes
died, on one fide, was balanced by a defet introduced on the
other: For they feem to think, that the prefent Conflitution
operates only on individul citizens, and not on States. This
opinion, however, appears to bealtogether unfounded. When
certain laws of the States are declared to be ¢¢ {ubject to there~
vifion and controul of the Congrefs §’* it cannot, furely, be cons
tended that the Legiflative power of the national Government
was meant to have 70 operation on the feveral States. The fa7,

"uncontrovertibly eftablifhed in one inftance, proves the principle

in allother inftances, to which the fadts will be found to apply.
‘We may then infer, that the people of the United States intend-
ed to bind the feveral Stazes, by-the Legiflative power of the nas
tional Government.

In order to make the difcovery, at"which we ultimately aim;
a fecond previous enquiry will naturally be—Did the people of
the United States intend to bind the feveral States by the Execu-
2ive power of the national Government ? The affirmative an-
{wer to the former queftion dirells, unavoidably, an affirmative
-anfwer to this. Ever fince the time of Braéfon, his maxim, 1
believe, has been deemed a good one~-< Supervacuum  effet leges

" condere, nifi effet qui leges tueretur?t ¢ It would be fuperflu-

ous ' to make laws, unlefs thofe laws, when made, were to

be enforced.” When the laws are plain, and the application of

them is uncontroverted, they arc enforced immediately by the
. Lxecutive
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Lixvecutive authority of Government. When the application of 1703.
them is doubtful or intricate, the interpofition of the judicial “"V*
authority becomes neceflary. “The fame principle, therefore,
which directed us from the £r/ to the fecond ftep, will direct us
from the fecond to the third and /2f ftep of our dedution. Fair
and conclufive dedii€tion, then, evinces that the pesple of the
United States did veft this Court with jurifdi¢tion over the State
of Georgia. The fame truth may be deduced from the declared
chjects, and the general texture of the Conftitution of the Uni/-
ed States. One of its declared objeéls is, to form an union
more perfed, than, before that time, had been formed. De-
fore that time, the Union poflefled Legiflative, but wninforced
Legiflative power over the States. Nothing cotld be more na~
tural than to intend that this Legiflative power fhould be en-
forced by powers Executive and. Fudicial. Another declared
obje& is, * to eftablith juftice.”” This points, in a particular
marinet, to the Fudicial authority. And when we view this
obje& in conjunétion with the declaration, ¢ that no State
fhafl pafs a' law impairing the obligation of contradls ;” we
{hall probably think, that this object points, in 2 particular mans
ners. to the jurifdiion of the Court over the feveral States.
‘What good purpofe could this Conflitutional provifion fecure,
if a State might pafs a law imparring the obligation of #s cwn
conh:a&s; and be amenable, for fuch aviolation of right, to
no ¢ontrouling judiciary power 2 we have feen, that on the
principles of general jurifpradence, a State, for the breach of
a contract, may be liable for damages. A third declared object
.is—r¢¢ to enfure domeftic tranquillity” This tranquillity is moft
likely to be difturbed by controverfies between States. Thefe
confequences will be moft peaceably and effectually decided by
the eftablifhment and by the exercife of a fuperintending judicial
authority. By fuch exercife and eftablithment, the law of na
tions ; the rule between contending Statcs ;3 will be ‘enforced:
?mong the feveral States, in the fame manner as municipal
aw.

‘Whoever confiders, in a corbined and comprehetfive view,
the general texture of the- Conftivntion, will be fatisfied, that .
the people of the United States intended to form themfelves in-
to a nation for national purpofes. ‘They inftitutéd, for fuch pur-
pofes, a national Government, complete in all its parts, with
powers Legiflative, Executive and ]’udici:}n'y; and, in all thofe
powers, extending over the whole nation. Is it congruous, that,
with regard to fuch purpofes, aby man or body of men, any
perfon natural or artificialy fhould be permitted to claim fucs
celsfully an entire exemption from the jurifdiction of the nati-
onal Government ? Would not fuch claims, crowned with
fuccefs, bs repugnant to our very exiftence as a nation? When

’ Nm fo
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1593. fo many trains of dedution, coming from different quarters,
o~ converge and unite, atlaft, in the fame point; we may fafely
conclude, as the legitimate vefult of this Conflitution, that the
State of Georgia is amenable to the jurifdiction of this Court.
But, in my opinion, this doftrine refts not upon the legiti-
mate refult of fair and conclufive dedution from the Contftitu-
tion : Itis confirmed, beyond all doubt, by the direi? and ex-
plicit declaration of the Conftitution itfelf. ¢« The judicial
power of the United States fhall extend, to controverfies between
#avo States.”™  Tavo States are fuppofed to have a controverfy
between them : This controverfy is fuppofed to be brought be-
fore thofe veited with the judicial power of the United States :
Can the meft confummate degree of profeffional ingenuity de-
vife a mode by which this ¢ controverfy between two States™
can be brought before a Court of law; and yet neither of thofe
States be a Defendant & «¢ The judicial power-of the United
States {hall extend to controverfies, between a_ffate and citizens
of another State.”  Could the firiCteft legal language ; could
even that language, which is peculiarly appropriated to an art,
deemed, by a great mafter, to be one of the moft henerable,
laudable, and profitable things in our faw ; could this ftrict and
appropriated lapguage, defcribe, with more precife gecuracy,
the caufe now depending before the tribunal 2 Caxfes, and not
parties to caufes, are weighed by juftice, in her equal fcales :
On the former folely, her attention is fixed': To the latter, the
is, as {he is painted, blinid. ’

I have now tried this queftion by all the touchftones, to which
I propofed to apply it. [ have examined it by the principles of
general jurifprudence+; by the laws and practice of States and
Kingdoms ; and by the Conftitution of the United States. TFrom
all; the combined inference is; that the aGion lies.

CusHinG, Juffice. '[he grand and principal queftion in this
cafeis, whether a State can, by the Foederal Conftitution, be
fued by an individual citizen of another State ?

The peint tums not upon the law or praftice of England, al-
though perhaps it may be in fome meafure clucidated thereby,
nor upon the law of any other country whatever ; but upon
the-Conftitution eftablithed by the people of the United States ;
and particudarly mpon the extent of powers given to the Feede-
ral Judicial in the 2d-fection of the 3d asticle of the Conftitu-
tion. Itis declared that ¢ the Judicial power fhall extend
to all cafes inlaw and cquity arifing under the Conftitution, the
laws of the United Mtates, or treaties made or which fhall be
made under their authority } to all cafes affeGing ambaffadors or
other public minifters and confuls ; to all cafes of admiralty and
maritime jurifdiCtion ;" to controverfies, tq which the United

States
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States thall be aparty 3 to controverfies between two or mere 1793.
States and citizens of another State 3 between citizens of dif- V™
ferent States ; between citizens of, the fame State claiming
Iands under grants of different States s and hetween a State and
eitizens thereof and foreign States, citizens or fubjetts.”” The
judicial power, then, is exprefsly extended to < controverfies
betaween a State and citizens of another State” "When a citizen
makes a demand againft a State, of which he is not a citizen,
itis as really a contreverfy between a State and a citizen of ano-
ther State, asif fuch State made a demand againft fuch citizen.
The cafe, then, feems clearly to fall within the letter of the
Conftitution. It may be fuggefted that it could not be intended
_to fubject a State to bea Defendant, becaufe it would effeCt the
fovereignty of States. H that be the cafe, what fhall we do
with the immediate preceding claufe; ¢ controverfies between
#wo or more States,” where a State muft of neceflity be Defen-
dant ? If it was not the intent, in the very next claufe alfo;
that a State might be made Defendant, why was.it fo expreffed
as naturally to lead to and: comprehend that idea ? Why was
not an exception made if one'was intended ?

Again—what are we to do.with the laft claufe of the fettion
of udicial powers, viz. ¢ Controverfies betaeen a Slate, or: the
citizens thereof, and, foreign flates or citizens ?” Here again,
States muft be fuable or liable to be made Defendants. by this
claufe, which has a fimilar mode of language with the two other
claufes I have remarked upon. For if the judicial power ex-
tends to a controverfy betweenane of the United States and 2
foreign State, as the claufe exprefles, oneof them muft be De-
fendant, And then, what becomes of the fovereignty of States
ag faras fuing affe@sit? But although the words. appear re-
ciprocally to affe€tthe Srate hereand a foreign State,. and put
them on the fame footing as far as may be, yer ingenuity may
fay, that the State here may fue, but cannot be fued ; but that
the foreign State may be fued but cannot fue. ‘We may touch
foreign {overeignties but not our own.. But I conceive the rear
fon of the thing, as wellas the words of the Conflitution, tend
to fhew that the Feederal Judicial powes extends to a fuit
brought by aforeign State againft any one of the United States.
ONE defign of the general Government was for managing the
great affairs of peace and war and the genezal defence; which
were impoffible to be condudted, with fafety, by . the States.fe-
parately.  Incident ro thefe powers, and for preventing contro-
verfies between foreign powers or <itizens from rifing to extre-
meties and to an appeal to the fword, a national tsibunal was
neceflary, amicably to decide them, and thus ward off fuch fa-
tal, publiccalamity. Thus, States at-home and. their citizens,
and foreign States and thieir citizens, are put together withous:

Npn 2. ditincicn
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1793. diftinQion upon the fame tooting, as far as may be, asto contro=
verfies between them. - So alfo, with refpect to controverfiesbe-
tween a State and citizens of another State- (at home) comparing
all t:e claufes together, the remedy is reciprocal 5 the claim to
juftice equal.  As controverfies between State and State, and
between a State and citizens of another State, mighe tend gra« -
dually to involve States in war and bloodthed, a difinterefted

- civil tribunal was intended to be inftituted to decide fuch cone
troverfies, and preferve peace and friendfhip. Further 3 if a
State is entitled to Juftice in the Feederal Court, againft a ci-
tizen of another State, why not fuch citizen againit the State,
when th: {ame language gequally comprehends both 2 The
rights of individuals and the juftice due to them, are as dear .
and precious as thofe of States. Indeed.the latter are founda
ed upon the former ; and the great end and obje&t of them
muft be tv fecure and fupport the rights of mdividuals, or
elfe vainis Government. .

But ftill it may be infifted, that this will reduce States to
mere corporations, and take away all fovereignty. As to cor-
porations, all States whatever are corporations or bodies politic.
The only queftion is, what are their powers ?  As to indivi-
dual States and the United States, the Conftitution marks the
boundary of powers. Whatever power is depofited with the
Union by the people for their own neceflary fecurity, is fo fara
curtailing of the power and prerogatives of States. This is,
as it were, a felf-evident propefition ; at leaft it cannot be
contefted. Thus the power of declaring war, making peace,
raifing and {upporting armies for public defence, levying duties,
excifes and taxes, if neceffary, with many other powers, are
lodged in Congrefs ; and are 2 moft effential abridgement of
State fovereignty,” Again ; the reftriGtions upon States 3 ¢« No
State thall enter into any txeaty, alliance, or confederation, coin
money, emit bifls of credit, make any thing but gold and Siver a
tender in payment of debts, pofs any low impairing the obligation

" of contralts i thefe, with 2 number of others, are important
reftrictions of the power of States, and were thought necef-
fary to maintain the Unioz; and to eftablith fome fundamentat
uniform principles of public juftice, throughout the whole
Union.  So that, I think, no argument of force can be taken
from the fovereignty of States. Where it has been abridged,
it was thought neceffary for the greater indifpenfable good of the
whole. If the Conflitution is found inconvenient in practice .
in this or any other particular, it is well that a regular mode is
iointed out foramendment. But; while it remains, all offices
Legillative, Executive, and Judicial, both of the States and
of the Union, are bound by oath to fupport it. .

Qne
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One other objection has been fuggefted, that if a State may
be fued by a citizen of another State, then the United States
may be iued by a citizen of any of the States, or, in other
words, by any of theircitizens. Jf this be-a neceffary confe~
quence, it muft befo. Idoubt the confequence, from the dif-
ferent wording of the different claufes, conneéted with other
teafons. When fpeaking of the United States, the Conftitution
fays ¢ controverfies to which the UNITED STATES fball be a par-
2y not controverfies between the United States and any of their
citizens. When fpeaking of States, it fays, ¢ controverfies bes
trween two or more flates ; between a flate and citizens of another
Hate”  As torealons for citizens fuing a differcnt State, which
do not hold equally good for fuing the United States ; one may
be, thatas controverfies between a State and citizens of another
State, might have a tendency toinvolve both States’in conteft,
and perhaps in war, a common umpire to decide fuch controver-
fies, may have a tendeney to prevent the mifchief. Thatan oba
ject of this kind was had in view by ths framers of the Confti-
tution, I have no doubt, when I confider the clathing interfer-
ing laws which were made in the neighbouring States, before
she adoption of the Conftitution, and fome affeéting the pro-
perty of citizens of another State in a very different manner
from that of their own citizens. But I do not think it neceffa-
7y to enter fully into the queftion, whether the United States
are liable to be fued by an individual citizen ? In order to de-
cide the point before us. Upon the whole, I am of opinion,
that the Conftitution warrants a fuit again a State, by an indivi-
dual citizen of another State.

A fecond queftion made in the cafe was, whether the parti-
cular aétion of affimpfit could lie againft a State ? I think 4/
Sumpfit will lie, 1f any fuit ; provided a State is capable of con-
trating.

The third queftion refpedis the competency of fervice, which
1 apprehend is good and proper 5 the fervice being by fummons
and notifying the fuit to the Governor ana the Attorney Gene-
ral ; the Governor, who is the Supreme Executive Magiftrate
and reprefentative of the State, whois bound by oath to defend
the State, and by the Conflitution to give information to the Le-
giflature of all important matters which concern the intereft of
the State ; the Attorney General who is bound to defend the
intereflt of the State in Courts of Law.

Jay, Chief Fuftice. 'The queftion we are now to decide has
been accurately ftated, viz. Is a State fuable by individual citi-
zens of another State ?

It is faid, that Georgia refufes to appear and anfwer tothe
Plaintift in this ation, becaufe fhe is a fivereign State, and
therefore not liable to fuch adtions.  In qrder to afcertain the me-

s
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1753 rits of this objeCtion, let us enquire, 1ft. In what fenfe Georginis
a fovereign State.  2d. Whether fuability is incompetable with
fuch fovereignty. 3d. Whether the Conftitution (to which Geor~
gia is 2 party) authorifes fuch an adtion againft her.

Suability and fuable are words not in common ufe, but they
cenciiely and corretly eonvey the idea annexed to them.

5it. In determining the fenfe in which Georgia is a fovereign
State, i may be ufeful to turn'ourattention to the poliical fitu-
adon we were in, prior to the Revolution, and to the politica}
zights which emerged from the Revolution. Al the tountry
now poflefied by the United States was then a partof the domi-
nions appertaining to the crown of Greu# Britain. Every acre
of land in this country was then held mediately or immeédiate~
}y by grants from that crown. Al the people of this country
were then, fubjeltsof the King of Great Britain, and owed
allegiance to him 3 and all the civil autherity thén exifting or
exercifed here, flowed from the head” of the Britifb Empire.
They were in {ftrick fenfe fellow fubjefs, and in a variety of
refpects one people.  When the Revolution commenced, the
patriots did not affert that enly the fame affinity and focial con-
nection fubfifted between the people, of the colonies, which fub-
fitted between the people of Gaul, Britain, and Spain, while Ro~
mnan Provinces, viz. only that affinity and focial connection which
vefult from the mere circumftance of being governed by the fame
Prince ; different ideas prevailed, and gave occafion to the Con-
grefiof 1774 and 1775,

"The Revolution, or rather the Declaration of Independence,
found the people alrcady united for general purpofes, and at
the fame time providing for their more domeftic concerns by
State conventions, and other temporary arrangements. From
she crown of Great Britain, the fovereignty of their country
pafled to the people of it 5 and it was then not an uncommon
opinion, that the unappropriated lands, which belonged to that
trown, pafled net to the people of the Colony or States withir

- whofe limits they were fituated, but to the whole people; on
whatever principles this opinion refted, it did not give way to
she other, and thirteen fovereignties were confidered as emerg-
ed from the principles of the Revolution, ccmbined with local
vonvenience and confiderations ; the people neverthelefs conti-
nued to confider themfelves, in a national point of view, asone
people 5 and they continued without “interruption to manage

their natiénal ‘concerns accordingly ; afterwards, in the hurry
of the war, and in the warmth of mutual cenfidence, they

made a confederation of the States, thebafis of a general Go~

vernment.  Experience difappointed the expeQations they had

formed from it 5 and then the people, 1 their colle&tive and

zational capacity, eftablithed the prefent Conftitution. It is re-

' remarkable:
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markabie that in eftablifhing it, the people exercifed their own
rights, and their own proper fovereignty, and confcious of the
plenitude ‘of it, they deelared with becoming dignity, « We
ssthe people of the United States, do ordain and eftablifh this
« Conftitution” Here we fee the people alting as {overeigns
of the whole country ; and in the language of fovereignty, ef-
tablithing a Conftitution by which it was their will, that the
State Governments fhould be bound, and to which the State
Conftitutiens fhould be made to conform. Every State Confti-
tution isa compa& made by and between the citizens of a State
to govern themfelves in a certain manner ; and the Conftitu-
tion of the United States is likewife a compa& made by the peo-
ple of the United States to govern themfelves as to general ob-
jeQ@s, in a certain manner. By this great compa& however,
many prerogatives were transferred to. the national Government,
fuch us thofe of making war and peace, contralting alliances,
coining money, &c. &c.

If then it betrue, that the fovereignty of the nation is in the
people of the nation, and the refiduary fovereinty of each Stare

in the people of each State, it may be ufeful to compare thefe.

fovereignties with thofe in Europe, that we may thence be ena-
bled to judge, whether all the prerogatives which are allowed
to the latter, are fo effential to the former. "There is reafon to
{fufped that fome of the difficulties which embarrafs the prefent
queftion, arife from inattention to differences which fubfift be—

tween them.
It will be fufficient to obferve briefly, that the fovereignties
ia Eurcpe, and particularly i England, exilt oh feudal princi-
ples. That {yftem confiders the Prince as the fovereign, and the
people as his fubjedfs 5 it regards his perfon as the okjett of allegi-
ance, and excludes the idea of his being on an equal footing
with a fubje&, either in a Court of Juftice or elfewhere.
"That fyftem contemplates him as being the fountain of honor
and authority ; and from his grace and grant derives all fran-
chiles, immunities and privileges 3 it is eafy to perceive that
fuch a fovereign could not be amenable to a Court of Juftice, or
fubjeCted to judicial controul and aétual conftraint. It was of
neceffity, therefore, thar fuability became incompoetible with
. fuch fovercignty. Befides, the Prince having all the Executive
powers, the judgment of the Courts would, in fa&, be only
monitory, not mandatory to him, and a capacity to be advifed,
is a diftin& thing from a capacity to be fued. ‘Lhe fame feudal
ideas run through all their jurifprudence, and conftantly remind
us of the diftinétion between the Prince and the {ubject. - No
fuch ideasobtain here; at the Revolution, the fovereigaty de+
volved on the pecple ; and-they are truly the fovereigns of the
country, butthey are fvereigns without fubjecls (unlefs the Afri-
can
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1793. can flaves among us may be fo called) and have none to goverd:
but themfelves 5 the citizens of America are equal as fellow citis
zens, and as joint tenants in the fovereignty.

From the differences exifting between feudal fovereignties
and Governments founded on compas, it neceflarily follows
that their refpeltive prerogatives muft differ. Soverignty is
the right to govern ; a nationor State-fovereign isthe perfon or
perfons in whom that refides. In Enrope the fovereignty is ges
nerally afcribed to the Prince; here it refts with the people
there; the fovereign altually adminifters the Government ; here,
never in a fingle inftance ; our Governors are the agents of the
people, and at moft ftand in the fame relation to their fove~
reign, in which regents in Eurgpe ftand to their fovereigns.
Their Princes have perfonal powers, dignities, and pte-eminences,
our rulers have none but gfficial 5 nor do they partake in the fo-
vereignty otherwife, or in any other capacity, than as private ci-
tizens. :

2d. The fecond obje& of enquiry now prefents itfelf, viz.
whether fuability is compatible with State lovereignty. .

Suability, by whom ? Not a fubject, for in this country
thereare none ; not an inferior, for all the citizens being asto
civilrights perfeétly equal, there is not, in that refpect, one ci-
lizen inferior to another. It is agreed, that one free citizen may
fue another ; the obvious dictates of juflice, and the purpofes
of fociety demanding it. It is agreed, that one free citizen may
fueany number on whom procefs can be conveniently execut~
ed ; nay, in certain cafes one citizen may fue_ forty thou-
fand ; forwhere a corporation is fued, all the members of
itare alfually fued, though not perfinally, fued. In this' city
there are forty odd thoufand free citizens, all of whom may be
collettively fued by any individual citizen. In the State of
Delaware, there are fifty odd thoufand free citizens, and what
reafon can be affigned why 2 free citizen who has demands 2«
gainft themrthould not profecute them? Can the difference
between fortyodd thoufand, and fifty odd thoufand miake any
diftinClion as to right ? Is it not as eafy, ind as convenient
to the public and parties, to ferve a fummons en the Governor
and Attorney General of Delawaré, as on the Mayor or “other
Officets of the Corporation of Philadelphia ? Will it be faid,
that the fifty odd thoufand citizens in Delaware being affociated
under 2 State Goversment, ftand in a rark fo fuperior to the
forty odd thoufand of Philsdelpbia, aflociated under their chara
ter, that although it may become the latter to meet an individu-
al on an equal footing in a Court of Juftice; yet that fuch a pro-
cedure would not comport with the dignity of the former ?—-
In this land of equal hberty, fhall férty odd thoufand in one
place be compellable to do juitice, and yet fifty odd thoufand in

. " anothey
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anozher place be privileged to do jultice only as they may think
proper ¢ Such ebjections would not correfpond with the equal
rights we claim ; with the equality we profefs to admire and
maintain, and with that popular fovercignty in which every ci-
tizen partakes. Grant that the Governor of Delaware holds an
office of fuperior rank to the Mayor of Philadelphia, they are
both neverthelefs the officersef the people 5 and however moré
exalted the one may be than the other, yet in the opinion of
thofe who dillike ariftocraey, that circumflance cannot be a good
reafon for impeding the courfe of juftice. .

If there beany fuch incompatability as is pretended, whence
does it arife ? In what doesit confit ? There is at lealt ons
ftrong undeniable falt againft this incompatibility, and that is
this, any one State in the Usion may {ue another State, in this
Court, that is, all the people of one State may fue all the peo-
ple of another State. Itis plain then, that a State may be fucd,
and hence it plainly follows, that fualilily and flate fovercignty
are not incompatible. As one State may fue another State in
this Court, itis plain that no degradation toa State is thought
to accompany her appearance in this Court. It is not therefore
to an appearance in this Gourt that the objc&ion points. To
what does it point ? It points to an appearance at the fuit of
one or more citizens. But why it fhould be more fncompati-
ble, that all the people of 2 State fhould be fued by owe citizen,
than by one hundred thoufand, I cannot perceive, the procefs
in both cafes being alike 3 and the confequences of a judgment
alike. Nor ean I obferve any greater inconveniencies in the one
cafe than in the other,’ except what may arife from the feclings
of thofe who may regard 2 leffer number = an inferior light.
But if any reliance be made on this inferiority as an objeiion,
at leaft one half of its force is done away by this fa&, viz. that
it is conceded that a State may appear in this Court as Plaintift
againft a fingle citizen as Defendant; and the truth is, that
the State of Gesrgia is at this moment profecuting an adtion in
this Court againft two citizens of South Carolina™

The only remnant of objection therefore that remains is,
that the State is not bound to appear and anfwer as 2 Defendant
at the fuit of an individual® but why it is unreafonable that fhe
fhould be fo bound, is hard to conjefture : Thatrule is faid to
be a bad one, which does not work both” ways 3 the citizens of
Georgin are content with a right of fuing citizens of other
States 3 but are not content that citizens of other States fhould
haye a right to {ue them.

1et us now proceed to equire whether Georgia has not; by bes
fng a party to the national compa&, confented to be fuable by
individugl Citizens of another State. This enquiry naturally

Ooo i leads
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1793. “leads our attention, 1ft. To the defign of the Conftitution,
WV 2d. To the letter and exprefs declaration in it.

Prior to_the date of the Conftitution, the people had not any
national tribunal to which they could refort for juftice ; the
diftribution of juftice was then confined to State judicatories,
in whofe infitution and organization the people of the other
States had no participation, and over whom they had not -the
leaft controul. There was then no general Court of appellate
jurifdiétion, by whom the errors of State Courts, affecting ei-
ther the nation at large or the citizens of any dther State, could
be revifed and correCted.  Each State was obliged to, acquiefce
in the mealure of juftice which another State might yield to
her, or to her citizens ; and ¢hat evenin cafes where-State con-
fiderations were not always favorable to the moft exa& meafure.
There was danger that {rom this fource animolfities would in
time réfult; and as the tranfition from animofities to hoftilities
was frequent in the hiftory of independent States, a common
tyibunal for the termination of controverfies became defirable,
from motives both of juftice and of policy.

Prior alfo to that period, the United States had, by taking a
place among the nations of the earth, become amenable to the
laws’ of nations; and it was their intereft as well as- their du~
ty to provide; . that thofe laws fhould be refpected and obeyed ;
in their national character and capacity, the United States were
refponfible to foreign nations for the conduct of each State, re-
lative to the laws of nations, and the performance of treaties 3
and there the inexpediency of referring all fuch queftions to
State Courts, and particularly to the Conrts of delinquent States
became apparent. While 2// the States were bound to prote&
cach, and the citizens of 2ach, it was highly proper.and-reafona-
ble, that they thould beina capacity, not only to caufe juftics to
be done # each, and the citizéns of each; but alfo to caufe juf-

. tice to be done &y each, and the citizens of eachj and that, not
by violence and force, but in a ftable, {edate, and regular courfe
" of judicial procedure.

"Lhefe were among the evils againft which it was proper for
the nation, that is, the people of all the United States, to pro-
vide by a national judiciary, to be inftituted by the whole mation,
and tobe refponfible to the whole nation. )

Let us now turn to the Conftitution. The people therein
declare, that their defign in eftablifhing it, comprehended fix
objedts. 1ft. To form a more perfect union. 2d. To eftablith

. jultice. 3d. Toenfure domeflic tranquillity. 4th. To provide
for the common defence. sth: To promote the general wel-
.fare.. 6th. To fecure the bleflings of liberty to themfelves and
their pofterity. It would be pleafing and ufcful to confider and

-#sace the relations which cach of thefe obje&ts bears to the others;
. and



SveremE Coury of the United States. 478

and to fhew that they colle&tively comprife every thing requi-
fite, with the bleffing of Divine Providence, to rendera people
profperous and happy : on the prefent occafion fuch difquifi-
tions would be unfeafonable, becaufe foreignto the fubject
immediately under confideration.

It may be afked, what is the precife fenfe and latitude in
which the words « to ¢ffablifb juftice,” ashere vied, are to be
underftood 2 The anfwer to this queftion will refult from the
provifions made in the Conftitution on this head. They are
fpecifiedin the 2d. fetion of the 3d article, where it 1s or-
dained, that the judicial power of the United Staies fhall extend
to ten defcriptions of cafes, viz. 1ft. To all cafes arifing un-
der this Conftitution 3 becaufe the meaning, conftruétion, and
operation of a compact onght alwags to be afcertained by all
the parties, or by authority derived only from one of them. " 2d.
To all cafes arifing under the laws of the United States 5 be-
caufe as fuch laws conftitutionally made,- are obligatory on each
State, the meafure of obligation and obedience ought not to be
decided and fixed by the party from whom they.are due, but
by a tribual deriving authority from both the parties. 3d.
To all cafes arifing under treaties made by their authority.; be-
caufe, as treaties are compaéts made by, and obligatory on, the
whole nation, thcir operation ought not to be affected or regu-

" lated by the local laws or Courts of a part of the nation. 4th.
To all cafes affefting Ambaffadors, or other public' Minifters
and Confuls ; becaufe, as thefe are officers of foreign nations,
whom this nation are bound to proteét and treat according to
the laws of nations, cafes affeing them ought only to be cog-
nizable by national authority. sth. To all cafes of Admiral-
ty and Maritime juri{di&ion ; becaufe, as the {easare the joint
property of nations, whofe right and privileges relative, there-
to, are regulated by the law of nations and treaties,. fuch cafes
neceflarily belong to national jurifdiftion. 6th. To controver-
fies to which the United States thall be a party 3 becaulein cafes
in which the whole people are interefied, it would not be equal
or wife to let any one State decide and meafure cut the juftice
due to others. 7th. To controverfies between two or more
Stafes ; becaufe domeftic tranquillity requires, that the contcu~
tions of States fhould be peaceably terminated by a common ju-
dicatory 3 and, becaufe, ina free country juftice ought not to
depend on the =i/l of either of the litigants. 8th. To con-
troverfies betiween a State and citizens of another State 3 be-
caufe in cafe a State (tltat is all the citizens of it) has demands
againt fome. citizens - of another Statey it is better that fhe
fhould profecute their demands ina nationgt Court, than in a
Court of the State to which thofe citizens belong 5 the danger
of irritation’ and criminations arifing from apprchenfious and

Qoo 2 ~ fufpiciens
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1793- fulpicions of partiality, being thereby obviated. Becaufe, in
Ywy cales where fome citizens of one State have demands againft
all the citizens of another State, the caufe of liberty and the
rights of men forbid, that the latter fhould be the fole Judges
" of the juftice due tothe latter 3 and true Republican Gavern-
ment requires that free and equal citizens fhould have free, fair,
and equal juflice. gth, To controverfies between citizens of
the fame State, claiming lands under grants of different States 3
becaufe, asthe rights- of the two States to grant the'land, are -
drawn into queftion, neither of the two States otight to decide
the controverfy. xcth, Fo controverfies between a State, or
the citizens thereof ; and foreign States, citizens or fubjeéls 3
becanfe, as every nation is refponfible for the condu@ of its
citizens towards other nations ; all queftions touching the jul=
tice due to foreign nations, or eoPlc, ought to be afcertained
by, and depend on.national authority. Even this curfory view
of the ‘judicial powers of the-United States, leaves the mind
ftrongly imprefled with the importance of them tothe prefer-
vation of the tranquillity, the equal fovereignty, and the equal

right of the people. :

"The queftion now before us renders it neceffary to pay par-
ticular attention to that part of the 2d feQion, which extends
the.judicial. power « 20 controverfios bétwveen a flate -and citizens,
of ancihér flate” -Itis contended, that this ought to be con-
ftrued to reach none of thefe controverfies, excepting thofe in
which.a State may be Plaintiff. 'The ordinary rules for con-.
firudtion will eafily decide whether thofe words are to be un-
derftood in that hmitted fenfe. ' .

This extenfion of power is remedial, becaufe it is to fettle
controverfies. It 1s therefore, to be confirued liberally. 1Itis
politic, wife,.and good. that, nét only the controverfies, in
which a State is Plaintiff, but alfo thofe in which a State is
Defendant, thould be fettled ; both cafes, therefore, are within
the reafon of the remedy 5 and ought to be fo adjudged, unlefs
the cbvious, plain, and literal fenfe of the words forbidit. IF
we attend to the werds, we find them to ‘be exprefs, pofitive,
free from ambiguity, and without room for fuch implied ex-
preflions : «. Tte judicial power of the United States fhall extend:
2 comtroverfies between aflate and citizens of another flite” If
the Conflitution really meant to extend ‘thefe powers only to

.thofe controverfies in which a State might be Phintiff, to the
exclijfion.of thofe in which citizens had demands againft a
* State, it is inconceivable that it fhould have attempted to con-
vey that meaning in words, not only fo incompetent, but alfo
Tepugnant to it 3 if it meant to exclude a certain clafs of -thefe
- controverfies, why werethey not exprefsly excepted ; on the
contrary, not even an intimation of fuch Intention appears in
! , anY'
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any part of the Conftitution. It cannot be pretehded that 1793«
where eitizens urge and infift upon demands againft a State, =~
which the State refufes to admitand comply with, that there is
no controverfy between them. If itis a confroverfy between
them, then it clea+ly falls not only within the {pirit, but the very
words of the Conftitution. What is it to the caufe of juftice,
and how can it effe¢t the definition of the word controvesfy,
whether the demands which cavfe the difpute, are made by a
State againft citizens of another State, or by the latter againft -
the former ? 'When power is thus extended to a controverfy, it
neceffarily, as to all judicial purpofes, ie alfo extended to thofe,
between whom it {ubfifts. .

The exception contended for, would contradiét and do vie-
lence to the great and leading principles of a free and equal na-
tional government, one of the great objects of which is, to en-
fure juftice to all: To the few againft the many, as well as to
the many againft the few. It would be ftrange, indeed, that
the joint and equal fovereigns of this country, thould, in the
very Conflitution by which they profefled 70 ¢fablifh juffice, o
far deviate from the plain path of equality and impartiality, as
to give to the colle@ive citizens of one State, a right of fuing
individual citizens of another State, and yet deny to thofe citi-
gens a right of fuing them. 'We find the fame general and
comprehenfive manner of exprefling the fame ideas, in a fubfe-
quent claufe ; in which the Conflitution erdains, that ¢ in all
eafes affeCting Ambaffadors, other public Minifters and Confuls,
and thofe in which a flate fball be a party, the Supreme Court fhall
have original jurifdi€tion.” Did it mean here party-Plaintiff ?
If that only was meant, it would have been eafy to have found
words to exprefs it. 'Words are to be underftood in their ordi-
nary and common acceptation, and the word parfy being in
common ufage, applicable both to Plaintif and Defendant, we
cannot limit it toone of them in the prefent cafe. We find the
Legiflature of the United States exprefhng themfelves in the’
like general and comprehenfive manner ; they fpeak in the 13th
fection of thejudicial a&t, of controveriies wherea State is a
party, and as they do not inipliedly or exprefsly apply that term
to either of the litigants, in particular, we are to under{tand
them as {peaking of forh. In the fame fe&tion they diftinguifh
the cafes where Ambafladors are Plaintiffs, from thofe in which
Ambafladors,are Defendants, and make different provifions re-
fpeting thofe cafes ; and itis notunnatural to fuppofe, that
they would in like manner have diftinguifhed between cafes
where a State was Plaintiff, and where a State was Defendant,
if they had intended to make any difference between them ; or
if they had apprehended that the Cenftitution had made any
difference between them.

I perceive
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I perceive, and therefore candor urges me to mention, a cir-
cumitance, which{eems to favor the oppofite fide of the quef-.
tion, It is this: the fame fe&ion of the Conftitution which
extends the judicial power to controverfies < between a State
and the citizens of another State,” does alfo extend that power
10 controverlies to which the United States are a party, Now, it
may be faid, i the word parfy comprehends both Plaintiff and
Defendant, it follows, that the United States may be fued by
any citizen, between whom and them there may be a contro-
verfy.  This appears to me to be fair reafoning ; but the fame
principles of candour which urge me to mention this objection,
alfourge me to fuggeft an important difference between the
two cafes. It is this : in all cafes of allions againft States or
mndividual citizens, the National Courts are {upported in ali
their legal and Conftitutional proceedings and judgments, by

.the arm of the Executive power of the United States 3 but in

cafes of altions againdt the -United States, there is no power
which the Courts caii call to their aid. From this diftinétior

"important conclufions are deducible, and they place the cafe of

a St ate, and the cafe of the 'Umtea Siates, in very different points
of view. )

I wifh the State of faciety was fo far improved, and the
fcience of Government advanced to fuch a degree of perfetion,
as that the whole nation could in the peaceable courfe of law,
be compelled to do juftice, ahd be fued by individual citizens.
VWhether that is, or is not, iow: the cafe, ought not to be thus
collaterally and incidentally decided : I leave it a queftion.

As this opinion, though deliberately formed, has been hafti-
1v veduced to writing between the intervals of the daily adjourn-
ments, and while my mind was occupied and wearied by the
bufinefs of the day, I fear it islefs concifeand conneéted than
it might otherwife have been. Ihave made no references to
cafes, becaufe I know of none that are not diftinguifhable from
this cafe 5 nor does itappear to me neceflary to thew that the
fentiments.of thebeft writers on Government and the rights
of men, harmonize with the principles which-dire&t my judg~
ment on the prefent queftion.  The adls of the former Congref

s, and the adts of many of the State Conventions, are replete

“with fiinilar ideas ; and to the honor of the “United States, it

may be obferved, that in no other country are fubjeéts of this
king better, if fo well, underftood. -The attention and attach-
ment of the Conftiturion to the equal rights of the people are
difcernable in almoft every fentence of it; and it isto be re-
gretted that the provifion in it which.we have been confidering,
has not in every inftance received the approbation and ncqui-
efcence which it merits. - Gergia has in ftrong language advo-
cated the caufe of republican cquahtv : and there 15 reafonte

kora,



Suereme CourT of the United States. ) a7

hope that the people of that State will yet perceive that it would 1793+
not have been confiftent with that equality, to have exempted v~
the body of her citizens from that fuability, which they are at

this moment exercifing againft citizens of another State.

‘For my own part, I am convinced that the fenfe in whichl
underftand and have explained the words ¢ controverfies be-
tween States and citizens of another State,” is the true feafe.
The- extenfion of the judiciary power of the United States to
fuch controverfies, appears to me tobe wife, becaule it is bongfl,
and becaufe it is #feful. Itis honeff, becaufe it provides for do-
ing juftice without refpe& of perfons, and by fecuring indivi-
dual citizens as well as States, in theif refpetive rights, per-
forms the promife which every free Government makes to every
free citizen, of equal juftice and prote@ion. It is nfefid, be-
caufe itis honeft, becaufe it leaves not even the moft obfcure
and friendlefs citizen without means cf obtaining juftice from a
neighbouring State ; becaufe it obviates occafions of quarrels
between States on account of the claims of their refpediive citi~ .
zens ; becaufe it recognizes and ftrongly refts on this great mo-
ral truth, thatjuftice is the fame whether due fromone man or
a million, or from a million to one man; becaufe it teaches
and greatly appreciates the value of our free republican national
Government, which placesall our citizens on an equal footing,
and enables each and every of them to obtain juftice without
any danger of being overborne by the weight and number of
their opponents ; and, becaufe it brings into ation, and enforces
this greatand glorious principle, that the people are the fove-
reign of this country, and confequently that fellow citizens and
joint fovereigns cannot be degraded by appearing with each other
in their own Courts to have their controverfies determined.
The people have reafon to prize and rejoice: in fuch valuable
privileges ; and they ought not to forget, that nothing but the
free courfe of Conftitutional law and Government can enfure .
the continuance and enjoyment of them. |

For the reafons before given, I am clearly of opinion, that
a State is fuable by citizens of another State; butlef! I fhould *
be undeérftood in a latitude beyond my meaning, I thisk it ne-
ceflary to fubjoin this caution, viz, That fuch fuability may ne-
verthelefs not extend to all the demands, and to every kind of )
aétion 3 there may be exceptions. For inftance, I am far from
being prepared to {ay that an individual may fue a State on bills
of credit iffued belore the Conflitution was eftablithed, and
which were iflued and received on the faith of the State, and
ata time when no ideas or expeftations of judicial interpolition
wére eptertained or contemplated.

. The |
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The following order was made :—By THE CourT. Ifisors
dered, that the Plaintiff in this caufe do file his declaration on
or before the firlt day of March next.

Ordered, that certified copies of the faid declaration be ferv-
ed on the Governorand Attorney General of the State of Geor
gia, on or before the firft day of Fune next.

Ordered, thatunlels the faid State fhall either in due form ap-
pear, orfhew caufe tothe contrary in this Court, by the firft
day of next Term, ' judgment by default fhall be entered againit
the faid State.*

Aunguff Term, 1793.

HE Court being met, a commiffion appointing WiLLIAM
. PaTERsoON, one of the Juftices, bearing date the 4th of
March, 1793, was read; and he was qualified according to

law.{

* In February Term, 1794, judgment was rendered for, the
Plaintiff, and a Writ of Enquiry awardéd. The Writ, however,
was not fued out and rxecuted ; fo that thiscaufe, and all the other’
fuits againft States, were {wept at orice from the Records of the
Court, by the amendment to the Federal Conltitution, agreeably to the
unanimous determination of the Judges, in Hollingswortd et al. v,
Firginia, argued at February Term, 1798,

4 Judge PaTERsonN’s appointment was in the roont of Mr. Fustice
Sobnson, who had refigued.

The Malignant Fever, which during this year, raged in the City of
Philadelphia, difperfcd the great body of its iphabitants, and proved
fatal to thoufands, interrapted, likewife, the bubinefs of the Courts ;
and I cannot trace, that any important caufe was agitated in the
prefent Term. .
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